3 


é 


Lid 


ice 
From LexisNexis® Total Practice Solutions 


“Join with 


RICCI-LEOPOLD. 


CONSUMER JUSTICE ATTORNEYS 


We co-counsel cases throughout Florida 
Palm Beach Gardens, FL 1.800.699.1914 riccilaw.com 


{ 
| 
— 
> 
“ 4 
3 
= 
| 
4 
€ 
, 
Nex 


651 East JEFFERSON STREET 
TALLAHASSEE, FLORIDA 32399-2300 
(850) 561-5600 
FloridaBar.org 


For court-related information, 
see ficourts.org. 


PUBLISHER 
John F. Harkness, Jr. 


Epitor 
Cheryle M. Dodd 


Associate Epitor 
Melinda Melendez 


EpitoriAt ASSISTANT 
Natalie Williams 


ADVERTISING DIRECTOR 
Randy Traynor 
SALES ASSOCIATE 

Bruce Mellinger 


CIRCULATION 
Georeen Busch 


ADMINISTRATIVE SECRETARY 
Mary Blanche Martin 


Published monthly except July/August, 
which is a combined issue, by The Florida Bar, 
651 East Jefferson Street, Tallahassee 32399- 
2300, telephone (850) 561-5600. Periodicals 
postage paid at the Post Office in Tallahassee, 
Florida 32399-2300 and at additional mailing 
offices. The Florida Bar Journal, ISSN 0015-3915, 
Pub. No. 200-960. 

Subscriptions: Florida Bar members receive 
the Journal as part of their annual dues pay- 
ment. Nonmember subscriptions are $50 a 
year; single magazine copies, $5; September 
directory issue $45 ($35 to Bar members). 
Single copy sales subject to Florida sales tax. 

Advertising copy is reviewed, but publica- 
tion herein does not imply endorsement of 
any product, service or opinion advertised. 
Advertising rate cards will be furnished upon 
request. Rates available by calling (850) 561- 
5601. 

Views and conclusions expressed in ar- 
ticles herein are those of the authors and not 
necessarily those of the editorial staff, officials, 
or Board of Governors of The Florida Bar. 

Tne Florida Bar Journal welcomes letters 
to the editor. Letters should be no longer 
than 500 words and may be edited. Letters 
should be directed to “Letters to the Editor,” 
The Florida Bar Journal, 651 E. Jefferson St., 
Tallahassee, FL 32399-2300 or e-mailed to 
cdodd@fiabar.org. 

© 2006 The Florida Bar. Printed in U.S.A. 

POSTMASTER: Send change of address to 
The Florida Bar, Membership Records, 651 E. 
Jefferson St., Tallahassee, FL 32399-2300. 


July/August 


Features 


Henry M. Coxe III — President of The Florida Bar 
by Jan Pudlow 


The New Florida Trust Code, Part 1 
by David F. Powell 


Deconstructing Damages for Destruction of Evidence: Martino 
Eradicates the First-party Tort of Spoliation of Evidence 
by Michael D. Starks 


Evaluating Proviso in the State Budget — Is the Florida 
Legislature Complying with the Constitution? 
by Marc W. Dunbar and Nelson Diaz 


Columns 


Letters 


Deoxyribonucleic Acid, Separation of Powers, and Justice 
by Henry M. Coxe IIT 


Setting Aside Arbitration Awards and the Manifest Disregard 
of the Law Standard 
by Eric D. Dunlap 


The Business Judgment Rule in Florida — on Paper 
and in the Trenches 
by James F. Carroll 


Redefining “Quasi-judicial”: The Diminishing Role of 
Quasi-judicial Determinations in Local Government 
Personnel Actions 

by Bruce Epperson 


Mathematics for Imputing Income 
by Jerry Reiss and Michael R. Walsh 


10 


24 


36 


44 


51 


55 


59 


64 


Cover photo by Mike Ewen 


2 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 


t 
r 
KES OR. } 
Vol. 80, No. 7 H 
= 
f 
| 
| 
4 
: 6 
| 
{3 

i 


= 


32399-2300 ond at additional mai 
offices. The Florida Bar ISSN.0015-3915, 


Advertising rate cards will be furnished upon 


651 East JEFFERSON STREET 
TALLAHASSEE, FLORIDA 32399-2300 
(850) 561-5600 
FloridaBar.org 
For court-related information, 
see ficourts.org. 


PuBUSHER 
John F. Harkness, Jr. 


Epitor 
Cheryle M. Dodd 


Associate Eprror 
Melinda Melendez 


EpitoriAt ASSISTANT 
Natalie Williams 


Apvertisinc Director 
Randy Traynor 
Sates 

Bruce Meilinger 


CIRCULATION 
GSeoreen Busch 


ADMINISTRATIVE SECRETARY 
Mary Blanche Martin 


Published monthly except July/Aug st, 


ich is combined Issue, The Florida 


ib. No; 200-960. 


Subscriptions: Florida Bar members receive 

the Journal as part of thelr annual dues pay- 
ment. Nonmember subscriptions are $50 
year: single magazine copies, $5; September 
- directory issue $45 ($35 to Bar members). 
Single copy sales subject to Florida sales tax. 


Adverising copy is reviewed, but pub! 
_ tion herein does not imply endorsement 
~-any product, service or opinion advertised. 


Fequest. Rates avaliable by calling (850) 561- 
6601. 


- ticles herein are those of the authors and not 


Views and conclusions expressed in 


~ Necessarily those of the editorial staff, officials, 
__ of Board of Governors of The Florida Bar. 


The Florida Bar Journal welcomes letters 
to the editor. Letters should be no longer 
than 500 words and may be edited. Letters 
should be directed to “Letters to the Editor” 
The Florida Bar Journal, 651 E. Jefferson St., 
Tallahassee, FL 32399-2300 or e-mailed to 
cdodd@fiabar.org. 

© 2006 The Florida Bar. Printed in U.S.A. 

POSTMASTER: Send change of address to 
The Florida Bar, Membership Records, 651 E. 
Jefferson St., Tallahassee, FL 32399-2300. 


July/August 


Features 


Henry M. Coxe III — President of The Florida Bar 
by Jan Pudlow 


The New Florida Trust Code, Part 1 
by David Powell 


Deconstructing Damages for Destruction of Evidence: Martino 
Eradicates the First-party Tort of Spoliation of Evidence 
by Michael D. Starks 


Evaluating Proviso in the State Budget — Is the Florida 
Legislature Complying with the Constitution? 
by Marc W. Dunbar and Nelson Diaz 


Columns 


Letters 


Deoxyribonucleic Acid, Separation of Powers, and Justice 
by Henry M. Coxe III 


Setting Aside Arbitration Awards and the Manifest Disregard 
of the Law Standard 
by Eric D. Dunlap 


The Business Judgment Rule in Florida — on Paper 
and in the Trenches 
by James F. Carroll 


Redefining “Quasi-judicial”: The Diminishing Role of 
Quasi-judicial Determinations in Local Government 
Personnel Actions 

by Bruce Epperson 


Mathematics for Imputing Income 
by Jerry Reiss and Michael R. Walsh 


Cover photo by Mike Ewen 


2 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 


% 

10 

= 

= 

| 

44 

x H 

§ 

t= 

a 

+ 

| 59 

| 

| 

| 

| 
‘ 

| 

3 

7 | 

: 

| 


% 
the 


“Ctl Phas tin 


ree 


Fairness. 
What justice really is. 


At Searcy Denney Scarola Barnhart & Shipley we are committed to protecting and vindicating the 


rights of people injured by negligence, deceit and abuse of power. For 30 years we have aggressively 
prosecuted claims for catastrophically injured persons. Let us work together in courtrooms and conference 


rooms to represent clients skillfully and with care. At Searcy Denney...we have a passion for justice. 


SEARCY 
DENNEY 
SCAROLA 
BARNHART 
. SHIPLEY, 


A PASSION FOR JUSTICE 


WEST PALM BEACH / TALLAHASSEE 866.365.8533 ™ WWW.SEARCYLAW.NET 


PRESIDENT 
Henry M. Coxe Ill 
PRESIDENT-ELECT 
Francisco R. Angones 


Executive DiRECTOR 
John F. Harkness, Jr. 


BOARD OF GOVERNORS 


First Circuit Ross M. Goodman; Second 
Circur Lawrence E. Sellers, Jr., Dominic 
M. Caparello; THird Circuit Gregory S. 
Parker; Fourth Circuit S$. Grier Wells, John 
J. Schickel; FirtH Circuit Denise A, Lyn.; 
Sixth Circuit Andrew B. Sasso, Murray 
B. Silverstein; SeventH Circuit Charles C. 
Ebbets; EicHtH Circuit Carl B. Schwait; 
NintH Circuit Mayanne Downs, Daniel 
L. DeCubellis, Warren W, Lindsey; Tentx 
Circurt Robert M. Brush; EveventH Circuit 
Raymon A. Abadin, David B. Rothman, 
Ervin A. Gonzalez, Jennifer R. Coberly, 
Dennis G. Kainen, Sharon L, Langer, 
Benedict P. Kuehne, Steven Chaykin; 
TwetrtH Circuit Kimberly A. Bald; THirtEENTH 
Circuit Timon V. Sullivan, William Kalish, 
Gwynne Alice FourteentH Circuit 
Clifford W. Sanborn; FirteentH Circus John 
G. White Ill, — Coleman, Scott G. 
Hawkins, Lisa S$. Small; Circum Ed- 
win A. Scales; SeventeentH Circuit Allison 
K, Bethel, Nancy W. Gregoire, Eugene 
Keith Pettis, Jesse H. Diner, Frank C. 
Walker EicuteentH Circuit Clifton A. 
McClelland, Jr; NineteentH Circuit Harold 
G. Melville; Twentietx Circun Laird Lle, A. 
Lawrence Ringers; Out-of-State Richard 
A. Tanner, jan M. Comisky, Gary J. Lep- 
Brian D, Burgoon; Presibent YLD John 


Stewart; Presipent-erect YLD Scott E, 


Atwood: Pusiic Mempers, Solomon L. 
Badger Ill, J. Blair Culpepper. 


EDITORIAL BOARD 


Annette C, Escobar, Miami: 
Vice Cxair Jay Paul Lechner, Tampa; — 
Vice Chair Erin M. Larrinaga, Tampa; — 


Michael Agliata, Jacksonville; Kristi L. 
Bergemann, West Paim Beach; John M. 
Byrne, Boca Raton; David E. Cannelia, 
Orlando; Carrol Y. Cherry, Tallahassee; 
Richard B. Collins, Tallahassee; Danie! 
S. Dearing, Tallahassee; Robert C. 
Down ie Ii, Tallahassee; Richard C. 
Entin, Ft. Lauderdale; H. Scott Fingerhut, 
Miami; Barbara A. Fink, Holly Hill: Gary 
S. Gaffney, Davie; Juan C. Gomez, 
Miami; Joseph G. Jarret, Bartow; 
Manuel Perez-Leiva, Miami; Wendy S. 
Loquasto, Tallahassee; Elysha Luken, 
Tallahassee; V. Julia Luyster, Hollywood; 
Lisa M. Macci, Deerfield Beach;Christina 
C. McAdams, Tampa; Donald A. 
Mihokovich, Tampa; Rima Y. Mullins, 
Miami; Mark R, Osherow, Boca Raton; 
Alyssa A. Ruge, Tampa; Richard A. 
Sachs, Ft. Lauderdale; Michael A. Shafir, 
Miami; Michael Shelley, Hollywood; 
Clifford B. Shepard Ill, Maitland; Majit 
Singh Gill, Coral Gables; Julie S. Sneed, 
Tampa; Sorraya M. Solages, Miami; 
Michael D. Starks, Orlando; Rafael 
Suarez-Rivas, Miami; R. Craig Waters, 
Tallahassee; Jennifer A. Winegardner, 
Tallahassee; Boarpd Liaison: Charles 
Chobee Ebbets, Daytona Beach. 


Liability of 911 Centers 

Mr. Drake’s article, “The Rescue 
of an August Body of Law: Florida’s 
Public Duty Doctrine” (May), is an 
excellent presentation on the “general 
duty” protections afforded govern- 
ment-run 911 centers by Pollock. 
This is not a Florida-only concept 
as Muthukumarana v. Montgomery 
Co., 805 A.2d 372 (Md. Ct. of Appeals 
2002), reaches the same conclusion af- 
ter a much longer route and contains 
almost a state-by-state analysis. 

The remaining question is how 
to protect 911 centers from liability 
when the dispatchers enter into a 
“special relationship” with the caller. 
Dispatchers do not become so seeking 
fame and fortune, for there is neither. 
Rather, most truly want to help people 
— it is their nature. Some communi- 
cations centers have a rule against 
giving “pre-arrival instructions” 
(what to do until the ambulance, 
police, or fire truck arrives), but hu- 
man nature will overcome those rules. 
When the mother cries that her baby 
stopped breathing and sobs, “What 


do I do? Don’t let my baby die!” the 
dispatcher is going to tell her to do 
something and it might be right or 
wrong. 
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want you to bring them in as a co- 
defendant. Imagine the teenager 
that calls from next door to report 
his house on fire and then asks, “Can 
I go back and get grandma?” If the 
dispatcher says, “No,” then grandma 
dies; if the dispatcher says, “Yes,” then 
both grandma and the teenager die. 
The better answer is, “If you can do 
so safely.” 

Mark P. Brewer, Sarasota 
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PRESIDENT’S PAGE 


by Henry M. Coxe III 


Deoxyribonucleic Acid, Separation of Powers, and Justice 


0 mention was made on 

the floor of the Florida 

House of Representa- 

tives on April 27, 2006, of 
James Watson, Francis Crick, Mau- 
rice Wilkins, or Czech monk Gregory 
Mandel. All (except Mandel) were 
awarded Nobel Laureates in 1962. 
Nor did anyone refer to 19th century 
Swiss physician Friedrich Miercher. 
The debate was about deadlines, 
finality, victim rights, rule-mak- 
ing authority, human failures, and 
justice. The focus was DNA (not its 
discoverers above) which prompted 
an emotional, intellectual dialogue 
followed by an affirmation by the 
House that no American system 
of justice will tolerate an innocent 
person in our prisons. 

Addressing the American Judica- 
ture Society in November, 2005, As- 
sociate U.S. Supreme Court Justice 
Anthony Kennedy observed, “In the 
end — in the end — science seeks 
for truth. In the end — law seeks for 
truth. And in the end, both of us use 
our discipline to shape our destiny 
and to ensure human progress, and 
we must do this together.” This mar- 
riage of law and science has merged 
the universe of genetics, strands of 
double helix and noncoding with a 
human system of justice, one that 
must never lose sight of its single 
greatest strength which is also its 
critical weakness — it is dependent 
upon humans. 

The issue before the legislature 
appeared simple. Should a deadline 
be legislated which would prevent an 


inmate failing to meet that deadline 
from making a preliminary showing 
of innocence entitling the inmate to 
DNA testing? 

The Florida Supreme Court tem- 
porarily suspended the statutory 
deadline of October 1, 2003. Leg- 
islation enacted a new deadline of 
October 1, 2005, which the court 
extended until July 1, 2006, to give 
legislators an opportunity to totally 
eliminate the deadline. 

In a dissent to the Supreme 
Court’s first extension, Justice Wells 
wrote, “ ... this Court does not have 
jurisdiction to ‘suspend’ a provision 
of a lawfully enacted statute... .” 
This historical tension was not lost 
on the legislature. Included in the 
staff analysis for HB 61, the bill 


which proposed elimination of any 
deadline for DNA testing under 
appropriate circumstances, was a 
lengthy analysis of the bill’s broader 
implications including the rule-mak- 
ing authority of the two institutions, 
beginning, “This bill could raise 
concerns regarding separation of 
powers.” 

The executive branch had already 
addressed DNA testing when Gov. 
Bush issued Executive Order 05-160, 
which mandated that all government 
entities preserve physical evidence 
which might be subject to later re- 
quests for DNA examination. It is 
to the Governor’s enormous credit 
that he recognized the preservation 
of evidence as the most important 
condition precedent to the process. 

The membership of The Florida 
Bar has reason to be proud on many 
fronts. The science of DNA and this 
awkward, often difficult debate for 
the past four years has had lawyer 
members of the Florida legislature 
spearheading an unmistakably clear 
message to citizens of this state that 
all three branches of government 
must be committed to a system of 
justice that is both fair and willing 
to respond to human error. The adop- 
tion by The Florida Bar in September 
2005, of a legislative policy urging 
the adoption of a permanent method 
for inmates to seek DNA testing was 
a positive and meaningful effort. The 
Governor’s Executive Order was 
critical. The passage of legislation 
by the House and Senate (119-1 and 
40-0, respectively) showed a commit- 


This marriage of law and science has merged the universe of genetics, strands of double helix and 
noncoding with a human system of justice, one that must never lose sight of its single greatest strength 
which is also its critical weakness — it is dependent upon humans. 
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Perhaps other issues will surface when all three branches 
of government may again collaborate on such a unified commitment 
to our system of justice. The horizon is promising. 


ment to what is right. 

Perhaps other issues will surface 
when all three branches of govern- 
ment may again collaborate on such 
a unified commitment to our system 
of justice. The horizon is promising. 
During the House debate, attorneys 
championed the cause of justice. 
Rep. John Quinones (R-Kissimmee) 
spoke inspiringly of his pride in be- 
ing a member of this profession. Rep. 
Ellyn Bogdanoff (R-Ft. Lauderdale) 
proclaimed the strength of a judicial 


system that could respond to its 
human failings. Rep. J. C. Planas 
(R-Miami) reminded the body that 
an innocent person in prison is the 
greatest nightmare of those working 
within the judicial system. Our pro- 
fession thanks them and especially 
Sen. Alex Villalobos (R-Miami) for 
dynamic leadership in reminding 
Florida’s citizens that as separate 
as the branches must be, a better 
system of justice is a goal of all. 
James Madison said, “Justice is 


the end of government. It is the end 
of civilized society. It ever has been, 
and ever will be pursued, until it 
be obtained, or until liberty be lost 
in the pursuit.” Soon the names of 
Wilton Dedge, Alex Crotzer, and Luis 
Diaz will be forgotten despite having 
accumulated among them 71 years 
in prison before being exonerated by 
DNA. Is our system perfect? No. But 
it just became a little better. 


Henry M. Coxe III 


Improve Law Office Productivity! 


Visit BlumbergExcelsior’s website at www.blumberg.com or 


call 800 LAW-MART (800 529-6278) to discover legal supplies 
and services that improve law firm productivity. 


Get Your Practice Noticed — Improve Your Image 


Professional design services 
© We'll create your graphics identity 


© Logo and stationery design . . . $99 each; both for $179 


Increase Your Billings at www.BlumbergMinutes.com 


e Annual corporate representation service, minutes and legal 
checkup — keeps your corporate clients up to date and uncovers 


e Engraved stationery packages . . . starting at $317 


¢ Imprinted presentation folders — An impressive and affordable 
marketing tool 


© Promotional products — Market your firm with gifts imprinted with 
your logo 


improve Client Service 
¢ Corporate, LLC & LP organization 
e Registered agent services 
Trademark searches & applications 
© UCC searches & filings 
° Public records searches — accurate, on time, nationwide 
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PRESIDENT OF THE FLORIDA BAR 


murder trial flung Hank Coxe and Gloria 
Fletcher together in a bungalow in Starke. 
Both were defending prison guards charged 
with beating the life out of death row inmate 
Frank Valdes. Rather than commute to their respective 
homes and families in Jacksonville and Gainesville for 
five months, they rented a place near the Bradford County 
Courthouse. 

Coxe would sit on the front stoop scribbling notes for a 
trial that could mean life in prison for their clients. On the 
night before final arguments, Coxe was so deep in thought, 
amazingly, he tuned out the sirens and didn’t realize until 
the next day a house two doors down had burned to the 
ground. 

During that intense trial, Fletcher learned a few things 
about Coxe: “He likes vanilla ice cream, cheap wine, and 
the man needs no sleep.” 

She also learned Coxe has a talent for injecting humor in 
the most humorless of situations. Coxe lives by his favorite 
line from Smokey Robinson: “You have to laugh to keep 
from crying.” 

During the long jury selection, held at the fairgrounds 
livestock pavilion so the defendants could have a jury of 
their peers, even if the courthouse was being renovated, 
Fletcher looked over at Coxe’s computer screen and saw this 
rolling banner: “Wanted: Hank Coxe. Last seen in Bradford 
County picking a jury.” 

That playfulness inspired Fletcher to put Bambi sheets 
on Coxe’s bed. Jokes and pranks went on for months, help- 
ing them keep sane until their clients’ eventual acquit- 
tals. 

Mention Hank Coxe’s name and most everyone first 
remarks on his great sense of humor, a roaster with 
comedian’s timing, a great storyteller who doesn’t scrimp 
on the details. Just ask him about the time he was trapped 


on stage at the Florida Theater, live with Morton Downey, 
Jr.,and a hostile audience, appearing as the no-good liberal 
defense attorney against the death penalty, three days 
before Ted Bundy’s execution. 

A consummate schmoozer, Coxe has a social side and 
community spirit that won’t quit, causing Sen. Jim King, 
R-Jacksonville, to quip, “If there was a Junior League for 
men, he’d be president.” 

Even his top adversary in court, Fourth Circuit State 
Attorney Harry Shorstein, says, “Hank is such a friendly, 
likeable person. I think if you interviewed every one of my 
assistants, they'd say they like him.” 

Looking a tad rumpled in his trademark khakis and 
blazer, the same outfit he’s worn since he was a young 
prosecutor, Coxe ambles slightly slouched through life 
with a good nature that draws out the best in others. He’s 
as comfortable in a tux roasting a senator as he is pulling 
to the side of the road, whipping out a pole he keeps in his 
car, and fishing off a bridge on the St. Johns River. 

So quick to laugh at himself, Coxe brings out the sense 
of humor in others. Stephen Goyer, the senior pastor of 
his church, Riverside Presbyterian, said solemnly, “He’s a 
no-good lying scoundrel who needs more forgiveness than 
anybody I know.” The reverend bursts into laughter before 
continuing: “Seriously, though, the Bar is lucky to have him. 
He is of deep character; he’s brilliant; and he’s hilarious.” 

But there is also a very serious side to Henry Matson 
Coxe III, the new president of The Florida Bar. 

During that long trial in Starke, Fletcher saw his reflec- 
tive side. 

“He possesses a rare quality of being able to take ev- 
erything in and digest it before his mouth opens. A lot of 
things are said in the heat of trial that you can’t take back,” 
Fletcher said. 

“The strength he brings to the Bar as a criminal defense 


by Jan Pudlow 
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Mike Ewen 


A friendly, unpretentious criminal defense lawyer who 
believes his job is to make sure everybody plays by the rules. 
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Hank’s Prime Time Dinner 


Ingredients: 2 pound steak marinated all day in 
Kikkoman Honey Mustard Teriyaki Marinade (no longer 
available) in Ziploc bag. (This step requires assistance 
of spouse.) 

Remove protective cover from grill. 

Kill spiders residing under cover. 

Fire up the grill. 

Watch first half of Duke basketball game while grill 
preheats. 


Call (David) Barksdale during halftime. 
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Mary Cousar Coxe 
said she was first 
attracted to her 
husband because 
oi his sense of humor. 
She sent this recipe 
to a Jacksonville 
judicial and lawyers’ 
cookbook and revealed 
she has her own finely 
honed dry wit. 


Throw steak on the grill. 

Adjust heat to high to sear in juices (important). 
Watch second half of Duke basketball game. 
Discard steak. 

Call Biscotti’s to see if they are still open. 
Dinner at Biscotti’s. 


P.S. On Hank’s Prime Time Dinner, Hank Coxe reports: 
Remember that recipe my wife submitted to that silly 
cookbook? Biscotti’s Restaurant has decided to use it 
as an actual ad in a magazine. 
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Anne, 17; Matson, 21; and Katie, 23, are a trio of “great kids,” Hank 
Coxe says, giving most of the credit to his wife, Mary. 


lawyer is a strong connection to the 
Constitution and a deep understand- 
ing of the rules and how they need to 
be protected, along with protecting 
individual rights. He will tell you his 
job is to make sure everybody plays 
by the rules.” 

Sixties social activist parents 
helped shape Coxe’s compassion and 
empathy, revealed by his deep com- 
mitment to provide legal services to 
the poor and his longtime member- 
ship in the Bar’s Public Interest Law 
Section, dubbed the “conscience of the 
Bar.” Though he has a reputation as 
the go-to lawyer for the well-heeled 
Jaguar football players, doctors, and 
public officials, he seizes opportunities 
to help kids in jams. 

His first job as a prosecutor dug 
up dirty details of the worst side of 
life, while representing the State of 
Florida in a court of law brought out 
the best of his professionalism. 

His current job as a criminal de- 
fense attorney at Bedell, Dittmar, 
DeVault, Pillans & Coxe renews his 
commitment to keep the system hon- 
est on a daily basis. 

As leader of 78,000 members of The 
Florida Bar, 58-year-old Coxe will 
bring both a sense of humor and a 
sense of justice. 

“Of course, the first thing people 
see and think of is Hank’s wonderful 


sense of humor, which endears 
him to everyone,” said John 
DeVault, managing partner of 
the firm and former Bar presi- 
dent in 1995-96. 

“It also enables him to defuse many 
difficult situations. Through his hu- 
mor, he is able to put people at ease 
and let them deal on a more rational 
and less emotional level with issues 
that sometimes are very difficult and 
emotion-charged. 

“He also has a tremendous ability to 
think through and come to resolution 
that melds different points of view 
into a solution. He is a facilitator, 
someone who is able to take in a lot of 
different viewpoints and bring them 
together in a way that brings everyone 
together.” 

Jennifer Greenberg, executive direc- 
tor of the Florida Innocence Initiative, 
saw that skill in action watching Coxe 
work behind the scenes to get unani- 
mous Bar Board of Governors support 
for doing away with the deadline on 
DNA post-conviction testing. 

“There is an upper echelon of crimi- 
nal defense lawyers, those with the 
right philosophical understanding, 
who put themselves out, who really, 
truly understand and contribute a lot 
under enormously hostile conditions. 
He is one of those,” Greenberg said in 
April, while Coxe was immersed in 


Fishing is the one pastime that pushes 
the pause button on Coxe’s racing 
thoughts. Matson and Dad bring home 
supper. 


a court-appointed, first-degree child 
murder trial. 

“Hank is unique in that he brings 
all of that understanding, passion, 
empathy, but he doesn’t keep it to 
himself. He is determined that he 
is going to participate to the fullest 
extent he can and make things better 
for the long run. And that I find truly 
extraordinary.” 


Social Conscience Inherited 
From Parents 

After Jacksonville civil rights and 
criminal defense attorney Bill Shep- 
pard met Coxe’s parents at their home 
in New Jersey, he instantly under- 
stood where Hank got his big heart. 

“They were both screaming radi- 
cals,” Sheppard said. “My understand- 
ing and my respect for Hank evolved 
exponentially from having dinner 
with his parents. His father was work- 
ing in a soup kitchen for the homeless, 
as an elderly retired gentleman. His 
dad gave me a button from the soup 
kitchen that said, ‘Feed the hungry.’ I 
carried it for years and finally gave it 
to Hank when his dad passed away. 

“You can see where Hank’s drive 
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comes from. He’s not becoming presi- 
dent of The Florida Bar for the hell of 
it. He’s president of The Florida Bar 
because he wants to make a differ- 
ence.” 

Hank Coxe was the middle child 
of Ellen and Henry Coxe, Jr., born in 
Wilkes-Barre, Pennsylvania. The fam- 
ily moved to Alpine, New Jersey, when 
Hank was two. On the eastern border 
of the Hudson River opposite Yonkers, 
New York, Alpine is now home to the 
rich and famous, like Eddie Murphy 
and Mariel Hemingway, retreating 
to their 16,000-square-foot mansions 
costing a dozen million dollars. 

Back when Hank was a boy in 
Alpine, his house was a modest 800 
square feet in a tiny town of 600 
people. School didn’t go past the sixth 
grade, so Coxe had to go to the next 
town to finish high school. 

He agrees with Sheppard’s take on 
his parents. 

“The ACLU was the most moderate 
organization my mother belonged to,” 
Coxe said. “My mother comes out of 
Vassar College in the ’30s, the most 
wide-eyed screaming liberal you ever 
saw in your life. Add to that she had 
friends from Vassar who married 
people — when Joe McCarthy was 
at his peak in the early 50s — who 
got blackballed and had their careers 
destroyed. There’s nothing the govern- 
ment could say that my mom trusted 
on its face,” Coxe said. 

Even though the family scraped by 
with little money, at the end of the 
year his mother always proudly wrote 
four $5 checks to the same four organi- 
zations: the American Civil Liberties 
Union, Americans for Democratic Ac- 
tion, the National Association for the 
Advancement of Colored People, and 
Planned Parenthood. 

Proving opposites attract, Coxe’s 
dad, a WWII Pacific Theater veteran, 
was totally different from Coxe’s 
mother. 

She was the liberal Democrat 
wearing her Adlai Stevenson button 
in 1952 and 1956, and he was the 
Republican sporting an Eisenhower 
pin on his lapel. 

“His mother was the joiner out front 
with her politics, the talker who made 
people think about their own beliefs,” 
said Coxe’s wife, Mary. “His father was 


After the party celebrating the acquittal of prison guard clients, Hank 
Coxe tidies up the lawn of the rental house in Starke. 


the quiet doer, making sure things got 
done.” 

Though he was a quiet guy, Henry 
Coxe, Jr., possessed a dry wit he 
passed down to his son, Hank. Work- 
ing long hours as an adjuster for fire 
and theft loss, he was never home 
much in the evenings. Blessed with 
manual dexterity and a kind heart, in 
his spare time, most weekends he’d go 
around town fixing whatever neigh- 
bors needed fixing; a broken screened 
door or a car that wouldn’t start. 

“IT remember when I got my first 
legal job in the state attorney’s office. 
I called him and he said, ‘How much 
do they pay?’ And I didn’t want to tell 
him because it was almost exactly the 
most he had ever made in his life,” 
Coxe said. “It was tough to say that, 
but his reaction was proud: ‘Good!” 

The Great Depression forced his 
father to bail out of Brown Univer- 
sity after two years. His mother was 
forced to leave Vassar to care for a 
sister suffering from tuberculosis, so 
Coxe became the first in his family to 
graduate from college, receiving his 
bachelor’s degree from The University 
of the South. 


Hank was in his first year in law 
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school at Washington and Lee Uni- 
versity when both of his parents drove 
300 miles to Washington, D.C., wear- 
ing black arm bands, to march against 
the Vietnam War that had ensnared 
Coxe’s brother in combat. 

Coxe remembers the keg party 
with a dozen or so friends watching 
the very first selective service lottery, 
what he called “Nixon’s hippie shill 
pulling ping pong balls out of a barrel” 
that would cast their fate. Friends had 
been hurt in combat. Others had died. 
Luckily for Coxe, his number came 
up 363, and his best friend in law 
school’s number was 365. But there 
were friends in the room pulling up 
numbers 26 and 31. 

Coxe helped put himself through 
law school with the union-wage 
summer job on a Merchant Marines 
freighter ship, working the graveyard 
shift at a motel three nights a week, 
and managing the Humane Society 
animal shelter on the weekends. In 
the spring, during tax season, he 
helped farmers fill out their forms. 
When he finally graduated from law 
school in 1972, he needed a break. 

So he hung out with some friends 
in Gainesville at the University of 


} 
of 
| 
i 


Seafaring Summers 


_. Hank Coxe’s first 
Job was working as aseaman 
in the Merchant Marines in 
the summer of 1966, and he 
kept that union-paying job 
for most of six summers to 
help finance his way through 
college and law school. 

Vice President Hubert 
Humphrey had instituted a 
national program where all the 
big labor unions were going to 
hire summer youth. One was 
the Seafarers International 
Union of the AFL-CIO. 

“They had 85,000 
or 125,000 members. or 
something like that, and they 
were so committed; | think 
they were going to hire three,” 
Coxe said. 

Eighteen-year-old Coxe 
got his Coast Guard papers 


COXE ITI 


EPUO}-4 


As an 18-year-old card-carrying member of the U.S. Merchant 
Marines, Hank Coxe had a unique college summer job in the 
deck department of a 700-foot freighter. 


and hung out at union hall in Brooklyn, New York, waiting for 
a job along with hundreds of others, who looked at him like, 
“Who is this? Some kid home from school who wants to see 
how the union works?” 

Coxe kept talking and waiting and finally landed a job 
on a 700-foot freighter sailing out of Elizabeth, New Jersey, 
that night at midnight. He’d never been on a ship before in his 
life and didn’t even know what to pack. In the driving rain, he 
made his way to the main deck of the ship and was soon taken 
under the wings of the older guys, like a surrogate son. 

“It was marvelous. It was hard work,” Coxe said of 
the summers he worked in the deck department, chipping, 
painting, mopping decks, and watching the cargo, as well as 
steering the ship and standing lookout. When it was time to 
start college again in the fall, he got off the ship in whatever 
port was closest to home. 

On one of the ships, 44 men in the unlicensed crew 
spoke languages other than English and foreign words were 
flying. 

“It taught me how to adjust to strange environments, 
how to work with new people, but mostly about being flexible 
enough to adapt to new situations,” Coxe said. 

One time, he witnessed three crew members get in a 


brawl, grabbing nearby objects as weapons. Coxe admits he 
was scared and there was nowhere to escape when trapped 
on a ship. But he said it taught him to deal with whatever 
comes along. 

One ship’s 28-day route went from New York to 
Baltimore to Rotterdam, Holland, to Bremen, Germany, 
over to Glasgow, Scotland, down to Felixstowe, England, 
then back to New York. Coxe made that run three times one 
summer. 

The first time Coxe went on that run, the ship was 
bogged down by barnacles on the hull, so the time crossing 
the Atlantic was too slow. When they got to Rotterdam, the 
ship was put in dry dock for four days. 

“Then they gave the crew X amount of cash and said, 
‘You have to get off the ship for four days. We don’t care 
where you go. Just get off the ship.’ I'm like 20 years old. 
Let me get this straight: I'm in Rotterdam, Holland. They 
have given me all this money and they are telling me to 
disappear in Western Europe for four days. Yeah, | think | 
can do that.” 

What did he do during those four days? 

“Only one person knows what | did,” Coxe answers with 
a grin. “It was cool.” 
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In 1973, 26-year-old Coxe became 
a “pup prosecutor” in the Duval 
County Court. 


Florida. Two hundred borrowed dol- 
lars lasted eight days. Florida looked 
good, but Gainesville was too satu- 
rated with students, so Coxe decided 
to check out the nearest big city, Jack- 
sonville. 

He'd already passed the bar exam in 
Virginia, but there was no reciprocity 
with Florida. Back then, since he had 
not preregistered to take the Florida 
bar exam, he had to go through a pro- 
cess that hung him in career limbo for 
almost a year. 

While living in an efficiency apart- 
ment, Coxe’s first job was counting 
automobile parts from 5 p.m. until 
3 a.m. at a warehouse on the Haines 
Street Expressway. Coxe could make 
even counting spark plugs entertain- 
ing, enjoying the chemistry of the crew 
of four who all had college degrees and 
were avoiding the real job world. 

“It was actually one of the most fun 
things I’ve done,” Coxe says. “We had 
a blast.” 


Prosecutorial Career Primed 
at the Gas Pumps 

Next in the Coxe chronology is the 
legendary story of working at the 
Shell gas station in Avondale, the 
kind of neighborhood where gas was 
pumped full service; the windshields 
were always cleaned; and customers 
signed for their gas, with no need to 


whip out a wallet for credit cards, 
checks, or cash. 

Not only was Coxe pumping gas, 
he was doing the inventory, payroll 
books, and ordering parts. The 1964 
Mercury Comet he bought for $300 
in New Jersey was up on the lift, and, 
in his spare time, he was redoing the 
cylinders and valves. 

In drives Ed Austin, then general 
counsel for the City of Jacksonville, 
who had been state attorney and 
would become state attorney again. 

“Ed’s account is he called Harry 
Shorstein (then head of the felony 
division) and said, ‘How about talking 
to this guy?’ I tell it publicly that Ed 
came in looking to cash a check so he 
could go to the cut-rate gas station,” 
Coxe said with a laugh. 

Here’s how former Supreme Court 
Justice Major Harding told it at the 
Bar’s 2005 Annual Convention: “It 
is reported that Hank anguished 
over the possibility of leaving the 
Shell station on St. Johns Avenue, 
but nonetheless he did. Some people 
think he foresaw the coming of the 
self-service gas station, and that his 
future might be more secure with the 
state attorney’s office.” 

Austin, now 80, still remembers the 
day he struck up a conversation with 
the “very personable” young lawyer from 
Washington and Lee at the gas pumps. 

“He was a unique talent. He took 
hold and showed himself in leader- 
ship,” Austin said. “Everybody starts 
in the county court and it was not long 
until he was in charge. He’s made a 
mark in Jacksonville.” 

Two days after Austin’s referral in 
1973, 26-year-old Coxe got the job as a 
prosecutor on a team of eight lawyers 
in the misdemeanor division. Since his 
Comet was still stuck on the lift, for 
the first six months he drove a Shell 
station truck to work at the state 
attorney's office. 

Coxe calls his sudden transition 
from gas station attendant to pros- 
ecutor “a dramatic shift from years 
of pointedly sitting in the back of the 
class so you never get called on, never 
raising your hand.” 

Now he was front and center, call- 
ing his first case in a real courtroom, 
a place he’d never been before. He 
laughs when he says his nervous 
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voice sounded like the changing high- 
pitched squeal of an adolescent boy. 

“T knew him when he first went to 
work as a little pup prosecutor,” said 
Jessie-Lynne Kerr, a reporter for 42 
years at The Florida Times-Union. 
“He was wearing those prep school, 
Joe College clothes, khaki and blazer 
and penny loafers. He calls me his 
surrogate mother.” 

Behind closed doors at the state 
attorney’s office, Coxe and Kerr would 
eat her homemade chocolate chip 
cookies, talk about back home where 

<err had lived across the river in 
Staten Island, and exchange tidbits of 
info in a symbiotic relationship that 
grew into a lasting friendship. 

Now, Kerr said, Coxe is “the defense 
attorney to the powerful and well-con- 
nected here in Jacksonville, yet he 
has a history of providing legal help 
to the poor. He is the 21st century 
combination of Walter Arnold, Eddie 
Booth, and Lacy Mahon, all rolled into 
one,” she said of the trio of legendary 
Jacksonville lawyers. 

Kerr describes Coxe as “smart, 
thoughtful, low-key, with a very wry 
sense of humor.” 

It was Coxe’s sense of humor that 
first attracted fellow prosecutor Mary 
Cousar to him, a woman blessed with 
her own well-oiled, dry-wit reflex. 

Coxe was on a team at the state 
attorney's office that hired his future 
wife, and he was her boss for a short 
time until love sparked a change in 
assignment. 

Both Mary Cousar Coxe and a 
young intern at the state attorney's 
office at the time, Michael Band, 
remember a case about 30 years ago 
when Coxe was a young prosecutor 
confidently going up against seasoned 
lawyers involving a heroin dealer. The 
defendant made a heroin sale in a 
bar to an undercover agent, but had 
20 alibi witnesses say she was at a 
funeral in Charleston. It was a loser 
case, but Coxe won. 

“Hank took them all apart and put 
on a junkie who saw her,” Mary Coxe 
recalled. “A lot of people won’t try any- 
thing unless they know they can win 
to keep their batting statistics good. If 
it needed to be handled, Hank would 
do it. He would go after the big guys. If 
they had a fancy, high-powered lawyer 
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— which he became — he was never 
intimidated.” 

Band remembers going out for 
drinks after that guilty verdict with 
a bunch of prosecutors. 

“T think it was shock among most 
everybody in the courtroom that Hank 
won the case. He came across as really 
the people’s lawyer in presenting the case. 
There wasn’t a lot of flash. More than 
anything, Hank was himself. He was so 
earnest and looked the jury, to a person, 
in the eye and was able to convince them 
of the rightness of his cause.” 

Coxe taught by example how to be a 
trial lawyer, said Band, now a Miami 
criminal defense attorney. 

“He was accessible, fair-minded, 
principled, and a hard worker. None 
of that has changed,” Band said. “He is 
truly the consummate lawyer: bright, 
articulate, funny, and equally engag- 
ing and empathetic.” 


Passing Along Words 
of Wisdom 

But Hank Coxe has also felt the 
sting of losing a case. 


Consoling words he once gave a 
prosecutor in 1985 have not been 
forgotten decades later. 

Even though they were adversaries, 
as Coxe had by now become a criminal 
defense attorney, he would chit-chat 
with Tony Jenkins about politics 
and the low-down on various judges’ 
quirks and styles. 

What stands out in Jenkins’ mind is 
a very aggravated murder trial with 
strong evidence that he prosecuted. 
Instead of first-degree murder, the 
jury found the defendant guilty of 
manslaughter. Jenkins was crushed. 
He felt he had let the victim’s family 
down. 

Coxe spotted Jenkins in the court- 
house hallway and pulled him aside. 

“He talked about the role of a pros- 
ecutor, that you do your best to put 
forth the best possible case, get in all 
the evidence, and uphold the dignity 
of the prosecutor’s office. Once I put 
in my summation and the jury delib- 
erates, it’s out of my hands, and you 
have to be able to walk away from it. 
It was exactly what I needed to hear 


Mike Ewen 


Hank Coxe is a great storyteller who does not scrimp on the details. 


at that time.” 

Now, Jenkins, a member of The 
Florida Bar, from Ocilla, Georgia, is 
the US. attorney for the District of the 
Virgin Islands. The night before his 
swearing-in ceremony, Jenkins made a 
list of the people who made a difference 
in his professional life. 

“You are one of those persons,” Jen- 
kins wrote in an April 18, 2006, e-mail 
to Coxe. “During my time in the state 
attorney’s office, you were always en- 
couraging and helpful in my interac- 
tions with you. You made a difference. 
I was born in abject poverty in the 
rural South, to illiterate parents, and 
with little hope of surviving without 
going to jail or prison. The success I 
have experienced in life is due in large 
part to the contributions of others. My 
sincere thanks.” 

Coxe remembers learning from his 
mistakes as a young lawyer in failing 
to get a conviction. After causing a 
mistrial in final arguments in a mur- 
der trial he prosecuted, he remembers 
one of the jurors, a school teacher, 
wrote him a critique of his perfor- 
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mance as though he were a student 
in her class. 

“Mr. Coxe,” she wrote, “You have 
elevated to an art form this khakis 
and blazer, underpaid government 
servant perception.” 

Thirty years later, Coxe says with a 
hearty laugh, “To this day, it’s usually 
blazer and khakis everywhere.” 

“Hank is not country,” said Shor- 
stein. “He’s down to earth. The primary 
skill of a trial lawyer is to communicate 
with the jurors and make them like me 
and my position. That is probably the 
single most important trait. And Hank, 
in particular, has that.” 

Shorstein said Coxe also “has all 
our numbers and doesn’t mind using 
them at three in the morning. I hear 


from him very, very frequently. If one 
of President Bush’s children was to 
get a DUI at three in the morning in 
Jacksonville, Hank would be calling 
me at 3:01 a.m., and he would be in 
the White House the next morning 
discussing the case with President 
Bush.” 

What Fred Leonhardt remembers 
about being an intern at the state 
attorney's office, during his senior 
year in law school in 1973-74, was 
Coxe’s professionalism and respect for 
the judiciary as a young prosecutor. 

“Even then, he had that level of pro- 
fessionalism I have tried to emulate 
in my career,” said Leonhardt, now a 
governmental relations lawyer with 
GrayRobinson. 


“He taught me that even though 
you may have a dispute going on in 
the courtroom, and the judge gives 
an unfavorable ruling or there’s an 
unhappy lawyer, always maintain an 
out-of-courtroom professionalism and 
don’t get carried away.” 


Marrying Mr. Personality 

Mary Coxe calls her husband, “The 
most unpretentious person I know. 
He’s genuinely friendly and knows 
everybody. It takes him half an hour 
to cross a room. When we go out to eat, 
I just go sit down and order for him.” 

She laughs when she says she made 
Coxe sign a prenuptial agreement that 
he would never run for public office. 

“Tt wouldn’t fit in with my lifestyle,” 


Passion for Pro Bono 
and Other Priorities 


Hank Coxe’s law Office is festooned with family pictures, Jaguar football helmets from clients on the team, 
diplomas, and a dog-eared page where he merits a few choice paragraphs in lawyer Daniel Petrocelli’s book, Triumph of 
Justice: The Final Judgment on the Simpson Saga. 

But what Coxe points to with the most pride are his pro bono awards he’s earned throughout the years. 

As president of The Florida Bar, one of his top goals will be a heightened commitment to deliver legal services to the 


poor and middle class. 


“There’s a natural inclination to look at the issues that other presidents and leaders have addressed and which ones 
you think are critical. You never back off the Terry Russell commitment to deliver legal services to the poor. You cannot 
ever surrender an inch,” Coxe said, referring to the 2001-02 Bar president’s creation of The Florida Access to Civil Legal 
Assistance Act. “But | get nervous when | look at the number of lawyers who are not doing pro bono work,” Coxe said. 

Coxe has heard these lame excuses from lawyers who choose not to do pro bono work: “Well, nobody is giving me free 
bread or gasoline,” or “I don’t do family law or landlord/tenant work.” 

He hopes to inspire lawyers to plunge into pro bono work, realizing there are myriad opportunities to fill a great need of 


unmet legal services to the poor. 


Another goal is increasing diversity in Bar participation, continuing the initiative of past Bar presidents Miles McGrane, 
Kelly Overstreet Johnson, and Alan Bookman. 

As chair of the Member Outreach Committee, Coxe said he has been heartened by the increase in diversity of lawyers 
wanting to serve on Bar committees and judicial nominating commissions. 

“It's a sign in the last couple of years that something is working,” he said. 


Another idea is to support the Equal Opportunities Law Section proposal that two hours of the CLE ethics credit may 
be satisfied with bias and sensitivity training. 
“| don’t doubt for a minute that it will sail through,” Coxe said. “One, it’s the right thing to do. Two, there are so many 


people committed. It will be one more of those areas that creates a positive step.” 


Coxe will continue to support Bookman’s initiative urging all Florida school districts to mandate a year of civics education 


in middle school. 


The need for such civics education was revealed by a recent Harris poll by the Bar that found while 90 percent of all 
Floridians agreed the concept of checks and balances in government is important, only 59 percent could correctly identify 
the three branches of government, and only 46 percent could correctly explain the concept of “separation of powers.” 

“If we cannot understand the basic doctrines of our government and the safeguards designed to protect our freedom, 
how will we know when they are being either subtly or directly undermined?” Bookman asked. 
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Mary Coxe said. “I’m no Laura Bush. 
But Hank has circumvented the whole 
thing, going into pseudo-politics. He 
was president of the Rotary Club, 
president of the Jacksonville Bar, and 
now president of The Florida Bar. He 
enjoys it. He’s not a dreamer, but he’s 
very good at getting people to come to 
a consensus and get things done.” 
Asked about what he’s most proud 
of, Hank Coxe says it’s his pro bono 
work. But coming in a close second, 
he tells this unexpected anecdote of 
finishing up a meeting of the Down- 
town Rotary Club. One of the waiters 
pulled him aside to meet with six on 
the catering staff of the Omni Hotel. 
“As they gathered around, they said, 
‘We are going to make you an honor- 


Good question, agrees Coxe. 


ary member. They gave me the same 
Omni Hotel badge they wear on their 
lapel with ‘Hank’ on it. They gave me 
an employee handbook. I said, ‘What’s 
this all about?’ 

“And they said, ‘You’re the only 
person who always remembers our 
names and makes a point of saying 
“Hello” to us, without looking at our 
name tags. And we really appreciate 
that. That means a lot to us.’ 

“I said, ‘That means a lot to me, too.’ 
So every once in a while, I put that 
badge on my lapel. Wow! The service 
you get!” Coxe said with a grin. 


The Coxe Kids Tell on Dad 
Her husband’s transition from 
prosecutor to criminal defense attor- 


ney was seamless, Mary Coxe said, 
“Except for the part about getting 
maternity insurance and I was going 
to have a baby.” 

The Coxes have three children, and 
Hank gives Mary the credit for raising 
them well. 

“Those are all acorns that fell by her 
tree,” Hank says. “Mary has put a lot 
of energy and time into making them 
into what I think are great kids.” 

None of it is a surprise, notes Coxe, 
pointing out that directly below her 
parents’ tree are Mary and her sib- 
lings who graduated from Princeton, 
Harvard, Wellesley, Duke Law, Texas 
Law, Johns Hopkins Medical School 
and on and on. 

All three Coxe kids shared favorite 


A goal inherent to the profession is continuing to “fight for the preservation of true separation of powers.” Coxe prom- 
ises to work to continue to forge a “relationship with the governor and legislature that is positive and productive, instead of 


counterproductive.” 


External factors in his year as president, he said, will be: Who is going to be the governor? Who is going to be the at- 
torney general? Are the three justices going to be retained? Is there going to be a new U.S. senator? 
“Those are all external, but those are issues the profession has to deal with. Is the leadership in state government going 


to be an ally? It's wait and see.” 


Another goal is continuing to improve the process of what Coxe calls “effective discipline that fairly treats lawyers and at 
the same time doesn’t miss an inch in protecting the public.” 


In what has been dubbed the “Coxe Commission,” a massive review of the Bar’s discipline process was kicked off in 
September 2003 and the report and recommendations were presented to the Board of Governors at the June meeting. 

The effort of the special commission sprang from a suggestion Coxe made to McGrane that it was time to evaluate the 
lawyer regulation operations, because the last study of the grievance process was conducted in 1989. 

As a criminal defense attorney, Coxe said his presidency has sparked “almost an expectation on the part of this great 
network of criminal defense lawyers | know around the state who are saying, ‘OK, now for the first time, we've got one of 
our own in there. What are you going to do?” 

Already, Coxe is lauded by criminal defense attorneys for helping in the effort to do away with a deadline on DNA testing 
in post-conviction cases where inmates are trying to prove their innocence. 

“| have pushed and pushed on the DNA issue. The Innocence Project knows they can call me anytime. Barry Scheck 
(co-founder of the Innocence Project) and Sandy D’Alemberte (board member of the Florida Innocence Initiative and pro 
bono lawyer to compensate Wilton Dedge, freed by DNA evidence) will get a hold of me anytime.” 

D’Alemberte said having a criminal defense attorney as Bar president provides “an unusual opportunity for The Florida 
Bar to pay attention to what we can do to improve the criminal justice system. | think there’s a lot of room for improvements, 
including ethical review of what should be proper conduct within the system, for prosecutors and defense counsel.” 


One new issue will be Coxe’s involvement in what he calls “a major erosion of the attorney-client privilege,” which is 


a major ABA effort right now. 


“It’s all part of your government wanting to crack down, post-Enron, and post-Arthur Andersen, where you reward compa- 


nies that waive the attorney-client privilege and disclose everything. If you use the attorney-client privilege as the basis of 
not disclosing information, you are obstructing justice. Well, the whole institution is based on a client being able to confide 
in their attorney.” 

The ABA, with the active assistance of Miami attorney Neal Sonnett, has been trying to oppose what has been labeled 
the Thompson Memorandum issued by the U.S. Department of Justice a few years ago. That memo stated it is govern- 
ment policy that in order for corporations under criminal investigation to get credit from the government for cooperation, 
they must waive attorney-client privilege. 

The ABA effort has asked Coxe to involve The Florida Bar. “We are falling behind what the ABA is doing and we ought 
to be right there in lockstep with them. They have asked us to be in lockstep with them,” Coxe said. 
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stories about their dad: 

Katie, 23, graduated from the Uni- 
versity of Pennsylvania, worked as a 
paralegal in the Manhattan district 
attorney’s office, begins law school at 
the University of Florida in the fall, 
and hopes to become an appellate 
lawyer. She describes her father as 
“hyper, conscientious, and passionate 
about his work.” 

While Mom takes the kids on trips, 
such as a recent adventure in Prague, 
Czech Republic, Dad would rather 
stay home, work on the lawn, play 
solitaire, and take care of the dog. 

“And if he can’t be at home, he’d 
rather be fishing. It’s like those bum- 
per stickers,” Katie Coxe said. “It will 
be 100 degrees and he'll sit and sweat 
and fish all day.” 

Henry Matson Coxe IV, known as 
Matson, 21, is a junior with a double 
major in history and political science 
at Vanderbilt University. Matson 
wants to be a trial lawyer. Though he 
said he would not want to work in the 
same firm under his father’s shadow, 
“I could always steal his Rolodex.” 

Matson remembers his dad being 
the Little League coach who “showed 
up with coolers full of water balloons 
and our practices would fade away. 

“One random Wednesday night, he 
told me to go get my BB gun. When 
you are a young kid, those words im- 
mediately excited me.” 

The hunt was on for an errant pi- 
geon that had winged its way inside 
the stately Bedell law firm, pooping 
on the desks. Adding to the drama 
was that the building was originally 
Jacksonville’s public library built in 
1904 by Andrew Carnegie, and fea- 
tured a stained-glass skylight that 
John DeVault said “may or may not 
be a Tiffany’s.” 

“The bird was way up in the ceiling,” 
Matson recalls. “Dad had to make an 
executive decision that the bird had to 
go. Once he shot it, it tumbled 40 feet 

‘down to a copy machirie and landed 
on a secretary's desk.” 

Anne Coxe, 17, recently graduated 
from Stanton College Preparatory 
High School and has chosen Davidson 
College in Davidson, North Carolina, 
where she plans to major in English, 
declaring, “Four lawyers in the family 
are enough!” 


She tells of her father’s fascination 
with fireworks he buys in South Caro- 
lina. 

“He tries to hide the illegal ones, but 
they are hard to hide,” Anne Coxe said. 

One memorable New Year’s Eve, 
when her father was sending up fire- 
works in the neighborhood, the cops 
showed up to investigate. 

“By the end of it, the cops were hav- 
ing a beer and watching the fireworks, 
too,” Anne Coxe said. “My dad is a 
smooth talker.” 


Great Balls of Fire and 
Fish Stories 

Coxe knows his audience. Lee Nor- 
ville, a Jacksonville Realtor, and Coxe 
were Cub Scout leaders, when their 
sons were young, visiting an elemen- 
tary school to recruit third and fourth 
graders to join the pack. 

“Hank did his flaming skull routine, 
where he takes a full sheet of news- 
paper, folds it a certain way, drops it 
on the fire and it shoots up in the air 
like a flaming ball of fire,” Norville 
recalled. 

“Hank tells this story with great 
passion. You could hear a pin drop. 
And 45 of the 45 boys signed up. He 
could talk to a nine-year-old or a 93- 
year-old person and be himself and 
find something in common with all 
walks of life, black, white, or green. 

“He’s famous here in Jacksonville. 
We kid him he has a paid publicist 
on staff. Every time you turn on the 
news or open the newspaper, there’s 
his picture,” Norville said. “One time, 
his client was found guilty, and mi- 
raculously, his face was hidden.” 

At The Florida Times-Union, Coxe 
has several friends, including colum- 
nist Ronald L. Littlepage, who first 
met Coxe when they coached their 
sons in Little League. 

These days, they are fishing bud- 
dies, and Littlepage has gotten a 
couple of good columns about fishing 
with his lawyer friend. One time they 
were feeding bait shrimp to a porpoise 
that must have escaped from Sea- 
World the way it plunged out of the 
sea, held a pose in the air, face-to-face 
with Coxe, grabbed the shrimp and 
crashed underwater, and came up to 
do it again. 

“My partner, having professional 
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experience as a mouthpiece, wanted 
to make the dolphin talk. He clicked 
his fingers and thumbs together in the 
universal sign of gab and sure enough 
the dolphin began talking in its high- 
pitched squeaks. It was fantastic,” 
Littlepage wrote July 2, 1996. 

Fishing is the one pastime that 
pushes the pause button on Coxe’s 
racing thoughts, and he’s known to 
fish at 2 a.m. — not because that’s 
when the fish are biting, but because 
it’s when his busy schedule allows. 

Neighbor Percy Rosenbloom, who 
also is a past president of the Rotary 
Club, has a place on the St. Johns River 
and lets Coxe stand in his backyard to 
fish. He often sees Coxe perched on the 
bulkhead with three poles in the water 
and a cell phone to his ear. 

“One of the things I find most in- 
teresting about him is you have a guy 
who is a criminal defense attorney, yet 
some of his best friends are the police,” 
Rosenbloom said. “It speaks to the way 
he goes about getting a job done. He 
knows how to get along with people.” 


A Good Listener and Leader 

Getting along while getting his point 
across is evident during debates at the 
Bar Board of Governors meetings. 

“Hank can passionately state his 
position well and can turn heads and 
change minds,” said Jesse Diner, a 
17th Circuit governor. “We may be sit- 
ting next to each other taking opposite 
positions, but we’re friends. When the 
debate is over, Hank is the same guy 
he was before.” 

“Hank is almost unassuming in his 
appearance and presentation. That’s 
what allows people to come into the 
circle. When you get there, you see this 
intelligence that’s rare and the wit 
that is often unexpected,” said David 
Rothman, a Miami criminal defense 
attorney and 11th Circuit Board of 
Governors member. “He doesn’t offer his 
opinion until the right time, and only he 
knows when it’s the right time.” 

Chuck Badger, a public member on 
the Bar Board of Governors and re- 
tired dean of student affairs at Florida 
Community College, said, “He’s very 
humble and he’s the same Hank Coxe 
with everybody. He’s a brilliant guy, 
and you wouldn’t know it unless you 
challenged his intelligence or sat in a 
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courtroom watching him in action.” 

Twelfth Circuit Board of Governors 
member Kimberly Bald added, “Hank 
will be very quiet during board meet- 
ings. He takes in what everybody is 
saying. Then, when he speaks, every- 
one listens.” 

Coxe’s ability to truly listen is what 
most impresses Rob Griscti, a Gaines- 
ville lawyer who has worked with Coxe 
on complicated cases, such as defending 
a Russian entrepreneur that involved 
international law and treaties and 
ended with partial payment of a case of 
“Ivanabitch vodka with attitude” that 
Coxe passed out at a legislative strategy 
session at the Bar. 

“A lot of people are extremely intel- 
ligent and capable, but don’t always 
listen. Hank has those qualities, but 
he listens and he always listens first 
and then steps in with his opinion,” 
Griscti said. 

Paul Perez, U.S. attorney of the 
Middle District of Florida, has been 
friends with Coxe since the late ’80s. 

“Hank and I have gone to see Bruce 
Springsteen together; we've tailgated 
at the Jacksonville Jaguars; and, by 
the way, he’s a pretty good lawyer, too,” 
Perez said with a laugh. 

“The difference between a good 
and great lawyer is being a great 
human being,” Perez said. “Hank is a 
wonderful man, and that makes him 
a wonderful lawyer.” 

Former Justice Major Harding first 
watched Coxe in action in a room full 
of people in 1974, when he was chief 
judge of the Fourth Judicial Circuit 
and Coxe was an assistant state at- 
torney, during monthly meetings of 
prosecutors, public defenders, bailiffs, 
and clerks. 

The two became friends, and Coxe 
counts Harding as among the most 
influential people in his life. 

“He has a phenomenal sense of who 
he is. What you see is what you get,” 
said Harding. 

“As a result, he has a great sense 
of the potential for everyone around 
him. He has a capacity to maximize 
that potential. I think that will be a 
great asset for him as president of the 
Bar.” 


Jan Pudlow is senior editor of The 
Florida Bar News. : 


When the Judge Called, 
Coxe Would Not Say “No” 


The same day Hank Coxe convinced a Jacksonville jury to spare the 
life of a convicted child murderer, he arrived at the Biltmore Hotel in Coral Gables 
for The Florida Bar Board of Governors meeting. 

That Coxe, a prominent criminal defense attorney, would even take a court- 
appointed death penalty case was testament to his longtime commitment to pro 
bono work and his duty as an 
officer of the court. 

“Here’s the president-elect of 
The Florida Bar at the height of 
his career willing to take a case 
where he is going to get ham- 
mered. And then he goes in and 
gets the best result possible,” said 
Fourth Circuit Public Defender Bill 
White, whose office had a conflict 
in representing the defendant so 
the court had to appoint a private 
attorney. 

“He agreed to accept an 
onerous assignment,” said Fourth 
Circuit State Attorney Harry Shor- 
stein. “Most prominent lawyers 
really won't do that.” 

After discussing it with his 
law partners John DeVault and 
Charles Pillans, Coxe said they 
decided that when a judge calls 
for help, you don't say, “No.” So 
Coxe told Circuit Judge Peter 
Dearing, “Yes,” in taking on a 
difficult case that would last nearly three years. 

Coxe notes it is always easier to say, “Yes,” with a remarkable partner, David 
Barksdale, willing to work two-and-a-half years preparing the case for trial, and 
an entire law firm with the same commitment to the court. 

“You have to believe in the system,” Coxe said. “You go in there and fight 
for them. What you are fighting for is to keep the state honest. ‘l hear everything 
you are saying. Now, prove it.’ 

“The most frequently asked question you get from friends who are not in this 
business is, ‘How can you try to get that guy off? Of course, the true answer is 
you may not be trying to get him off at all. All you are trying to do is fend off the 
state from being overly harsh or getting it to the charge it should be or getting to 
the sentence that is appropriate.” 

Coxe’s commitment to the system was tested during the April trial of his 
23-year-old client, Anthony “Bubba” Oyibo. After a dozen days of distressing 
evidence, Oyibo was convicted of murdering four-month-old Jacob Oyibo, ag- 
gravated child abuse of 15-month old Aniyah, kidnapping Jacob's brother, Deven 
Marshall, as well as armed robbery and carjacking. 

Four consecutive life sentences were considered by many a victory in this 
high-profile case that hinged not so much on Oyibo’s guilt or innocence, but 
whether the defendant deserved to die for his crimes. 

In Coxe’s 18-minute closing argument in the penalty phase, in a low-key 


The lorida Times-Union 
if it is a high-profile criminal case in 
Jacksonville, chances are good that 
Coxe will be the defense attorney. 
Here, in 1998, Coxe and former Duval 
County School Board employee Joe 
Seager enter the federal courthouse. 
Seager was charged with mail fraud, 
interference of interstate commerce 
by extortion, money laundering, and 
conspiracy. 
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courtroom watching him in action.” 

Twelfth Circuit Board of Governors 
member Kimberly Bald added, “Hank 
will be very quiet during board meet- 
ings. He takes in what everybody is 
saying. Then, when he speaks, every- 
one listens.” 

Coxe’s ability to truly listen is what 
most impresses Rob Griscti, a Gaines- 
ville lawyer who has worked with Coxe 
on complicated cases, such as defending 
a Russian entrepreneur that involved 
international law and treaties and 
ended with partial payment ofa case of 
“Ivanabitch vodka with attitude” that 
Coxe passed out at a legislative strategy 
session at the Bar. 

“A lot of people are extremely intel- 
ligent and capable, but don’t always 
listen. Hank has those qualities, but 
he listens and he always listens first 
and then steps in with his opinion,” 
Griscti said. 

Paul Perez, U.S. attorney of the 
Middle District of Florida, has been 
friends with Coxe since the late ’80s. 

“Hank and I have gone to see Bruce 
Springsteen together; we've tailgated 
at the Jacksonville Jaguars; and, by 
the way, he’s a pretty good lawyer, too,” 
Perez said with a laugh. 

“The difference between a good 
and great lawyer is being a great 
human being,” Perez said. “Hank is a 
wonderful man, and that makes him 
a wonderful lawyer.” 

Former Justice Major Harding first 
watched Coxe in action in a room full 
of people in 1974, when he was chief 
judge of the Fourth Judicial Circuit 
and Coxe was an assistant state at- 
torney, during monthly meetings of 
prosecutors, public defenders, bailiffs, 
and clerks. 

The two became friends, and Coxe 
counts Harding as among the most 
influential people in his life. 

“He has a phenomenal sense of who 
he is. What you see is what you get,” 
said Harding. 

“As a result, he has a great sense 
of the potential for everyone around 
him. He has a capacity to maximize 
that potential. I think that will be a 
great asset for him as president of the 
Bar.” J 


Jan Pudlow is senior editor of The 
Florida Bar News. 


When the Judge Called, 


Coxe Would Not Say “No” 


The same day Hank Coxe convinced a Jacksonville jury to spare the 
life of a convicted child murderer, he arrived at the Biltmore Hotel in Coral Gables 
for The Florida Bar Board of Governors meeting. 

That Coxe, a prominent criminal defense attorney, would even take a court- 
appointed death penalty case was testament to his longtime commitment to pro 
bono work and his duty as an 
officer of the court. 

“Here's the president-elect of 
The Florida Bar at the height of 
his career willing to take a case 
where he is going to get ham- 
mered. And then he goes in and 
gets the best result possible,” said 
Fourth Circuit Public Defender Bill 
White, whose office had a conflict 
in representing the defendant so 
the court had to appoint a private 
attorney. 

“He agreed to accept an 
onerous assignment,” said Fourth 
Circuit State Attorney Harry Shor- If if is a high-profile criminal case in 
stein. “Most prominent lawyers Jacksonville, chances are good that 
really won't do that.” Coxe will be the defense attorney. 

After discussing it with his Here, in 1998, Coxe and former Duval 
law partners John DeVault and County School Board employee Joe 
Charles Pillans, Coxe said they Seager enter the federal courthouse. 
decided that when a judge calis S€ager was charged with mail fraud, 
for help, you don’t say, “No.” So interference of interstate commerce 
by extortion, money laundering, and 
conspiracy. 


The Florida Times-Union 


Coxe told Circuit Judge Peter 
Dearing, “Yes,” in taking on a 
difficult case that would last nearly three years. 

Coxe notes it is always easier to say, “Yes,” with a remarkable partner, David 
Barksdale, willing to work two-and-a-half years preparing the case for trial, and 
an entire law firm with the same commitment to the court. 

“You have to believe in the system,” Coxe said. “You go in there and fight 
for them. What you are fighting for is to keep the state honest. ‘I hear everything 
you are saying. Now, prove it.’ 

“The most frequently asked question you get from friends who are not in this 
business is, ‘How can you try to get that guy off? Of course, the true answer is 
you may not be trying to get him off at all. All you are trying to do is fend off the 
state from being overly harsh or getting it to the charge it should be or getting to 
the sentence that is appropriate.” 

Coxe’s commitment to the system was tested during the April trial of his 
23-year-old client, Anthony “Bubba” Oyibo. After a dozen days of distressing 
evidence, Oyibo was convicted of murdering four-month-old Jacob Oyibo, ag- 
gravated child abuse of 15-month old Aniyah, kidnapping Jacob's brother, Deven 
Marshall, as well as armed robbery and carjacking. 

Four consecutive life sentences were considered by many a victory in this 
high-profile case that hinged not so much on Oyibo’s guilt or innocence, but 
whether the defendant deserved to die for his crimes. 

In Coxe’s 18-minute closing argument in the penalty phase, in a low-key 
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Hank Coxe agreed to take the distressing, court-appointed child murder 
case that lasted two-and-a-half years and spared the life of his client, 
23-year-old Anthony Oyibo, who received four life sentences. 


voice, Coxe made his best pitch to the jury to save his client’s 
life: “He is easy to kill. He has no family support. He has no 
friends. So emotionally and viscerally, what an easy person 
to kill because nobody cares.” 

The state’s evidence showed that when Oyibo woke 
up May 6, 2003, to a crying baby and an empty stomach, 
he became enraged at his girlfriend, Kristie Gergely, for not 
fixing his breakfast and keeping the children quiet. After 
locking Gergely in a bathroom, he slammed Anayah into a 
wall. She was found in a pool of blood in her crib cowering 
under a blanket, her teeth driven into her gums from being 
banged against the wall. 

Whiplash and blunt trauma injuries on his head and 
neck left the baby Jacob lifeless on a mattress. Oyibo let his 
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girlfriend out of the bathroom, 
only to try to choke her with a 
cord and hit her in the head 
with a log. 

After the killing, Oyibo 
grabbed five-year-old Deven 
and hid at a nearby boat dock 
until morning. Stealing a flare 
gun, he used the gun to torch 
a truck he tried to use to flee, 
then to steal a car from a 
woman. Finally, Oyibo used 
the flare gun to shoot himself 
in the mouth that caused him 
to char his throat and become 
ill, shedding 66 pounds as he 
shrunk from 170 to 104 pounds 
in seven months. 

The first day of his trial, 
on March 16, right before the 
prosecutor’s opening state- 
ment, Oyibo threw up in the 
courtroom. 

Assistant State Attorney Jay 
Plotkin showed the jury color 
blown-up pictures of the victim 
with 43 bruises on his lifeless 
little body, lying in a crib, with 
tiny white socks on his feet. 

It was Coxe’s job to show 
the jury that Oyibo was a vic- 
tim, too. 

Psychological experts tes- 
tified about not only Oyibo’s 
abusive childhood, but the 
perverse power his father still 
held over him as an adult, a 
father who had been arrested 
three times for aggravated 
child abuse. 

“Automatically, whatever 
his father says, he does,” Coxe 
said. “We put on all this horrible 
abuse the dad had inflicted on 
his kids for years. You know 
you've got a problem when a 10-year-old kid, our guy’s 
brother, shows up at the police station on his own and says, 
‘Please protect me from my father.” 

Barksdale said Coxe’s true talent shines when examining 
and cross-examining hostile witnesses, such as questioning 
Oyibo's father about abusing his children. 

“He is generally very soft-spoken, but he has a tone 
about him that is very direct with witnesses when he’s trying 
to make a point. In his own, nonhostile way, he asks very 
sharp, very pointed questions when it needs to be done,” 
Barksdale said. 

The jury showed mercy, perhaps believing Coxe’s plea 
that his client “was thrown into a world where he never had 
a chance.” 


The Florida Times-Union 
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Coxe was the first prosecutor White came up against 32 
years ago as a young assistant public defender. 

“Hank is good. He has the same thing that made him a 
tough prosecutor. He is very stubborn and he is not going to 
leave any stone unturned. He sought out the best experts he 
could talk to and put on a good penalty phase,” White said. 

“| told Hank no matter how hard and difficult, when it’s 
over, he is going to have the respect of all of those who do 
criminal defense.” 

Coxe has earned the respect of David Rothman, a Miami 
criminal defense lawyer on the Bar Board of Governors: “Hank 
could have very easily told the judge, ‘l would do it, but I’m 
going to be president-elect of The Florida Bar.’ He could have, 
he didn’t, and he wound up saving a man’s life.” 

Fourth Circuit Chief Judge Don Moran, who has known 
Coxe since he was a young prosecutor, said, “Hank has 
always taken very seriously that attorneys should assist the 
courts whenever it's possible to do so. He has always taken 
court-appointed cases, particularly cases that are very difficult 
and very emotional. Yet he’s willing to step forward. And his 
legal skills are unmatched.” 

In the Oyibo case, Moran said, “He did a wonderful job 
for his client and more than that he does it so professionally. 
All lawyers can watch and admire as he conducts himself.” 

Fred Leonhardt, who first met Coxe when he interned at 
the state attorney’s office in 1973-74, is not surprised Coxe 
would defend such a client in a court-appointed case and 
predicts he'll do it again: “Hank is not driven by public opinion 
polls, but he is driven by his conscience and what is right. This 
is the guy who believes in the premise that every accused is 
entitled to competent defense counsel.” 

That Coxe took on the trial when he was president-elect 
of the Bar was inspiring, Barksdale said. 

“| don’t just mean me. I’m around him enough that | 
know all the good stuff he does. I’ve heard a lot of people in 
the community talk about how well it speaks of Hank and it 
inspires them. It’s leadership by example.” 

Says his wife, lawyer Mary Cousar Coxe, “There’s prob- 
ably nothing less appealing than a guy who killed an infant. 
This case went on for nearly three years and Hank did a really 
first-rate job. It's just a commitment to the system, the old sort 
of Atticus Finch thing, that out of respect for the system, you 
do a bang-up job for the guy.” 

Indeed, Coxe said he quoted his favorite line from To Kill 
a Mockingbird, when he accepted the appointment from Judge 
Dearing: “Miss Jean Louise, stand up. Your father’s passin’.” 

“To me, that says it all. It's the message you are doing 
the right thing,” Coxe said of the scene when after the guilty 
verdict, Atticus Finch gathers his papers, walks slowly from 
the courtroom, and the black minister tells Scout to stand with 
respect for her father who believed in the rule of law. 

The Oyibo case was the first trial Plotkin had gone up 
against Coxe, whom he first met at a 1984 summer job clerk- 
ing for Coxe’s first law firm, Coxe, Schemer and Smith. 

“Despite the stress and tensions that come with a high- 
stakes trial, | felt both sides acted very ethically and profes- 
sionally,” Plotkin said. “I'd never tried a case before with Hank. 
We started with a very significant one, and we both left the 
trial with respect for each other.” 


Biography — Henry Matson Coxe III 


Education: 

¢ Undergraduate degree from The University of 
the South (Sewanee) 

¢ Law degree from Washington & Lee University 
in 1972 


Legal Career: 

¢ 1973: Joined the Fourth Judicial Circuit State 
Attorney's Office, in the misdemeanor division 
Elevated to director of all felony divisions and 
special prosecution division (complex crimes) 

¢ 1981-96: Managed his own law firm, practicing 
criminal defense and administrative law 

¢ 1988: Board Certified Criminal Trial Lawyer 

e 1996: Joined Bedell, Dittmar, DeVault, Pillans & 
Coxe, P.A. 


Professional Activities: 

e President, Jacksonville Bar Association, Board 
of Governors (1994-95) 

¢ Chair, Judicial Nominating Commission, Fourth 
Judicial Circuit (1987-91) 

e Judicial Nominating Commission, First District 
Court of Appeal (1994-96) 

e Master, Chester Bedell Inn of Court 

e Charter Member, Florida Bench/Bar Commission 

¢ Board of Directors, Jacksonville Area Legal Aid 

e Fellow, American College of Trial Lawyers 

¢ Faculty Member, National Institute for Trial 
Advocacy 


Florida Bar Activities: 

e President (2006-07) 

President-elect (2005-06) 

¢ Board of Governors (1995-2005) 

e Executive Committee (1999-2006) 


Federal Bar Activities: 
¢ Chair, Disciplinary Grievance Committee, 
U.S. District Court, Jacksonville Division (1996-99) 
e Eleventh Circuit Lawyers Advisory Committee, 
representing Middle District of Florida 


Civic Activities: 

e President, Rotary Club of Jacksonville (1992-93) 

¢ President, Big Brothers/Big Sisters of Jacksonville 
(1982-83) 

e Elder, Riverside Presbyterian Church 


Awards: 

¢ The Florida Bar President’s Pro Bono Service 
Award 

¢ Financial/Daily News Lawyer of the Year 

¢ The Florida Bar President’s Award of Merit 

¢ The ABOTA President’s Award 

¢ Jacksonville Area Legal Aid’s Justice for All Award 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 23 


| 
| 
| 
| 
| 
| 
q 
| 
| 


4 


Coxe was the first prosecutor White came up against 32 
years ago as a young assistant public defender. 

“Hank is good. He has the same thing that made him a 
tough prosecutor. He is very stubborn and he is not going to 
leave any stone unturned. He sought out the best experts he 
could talk to and put on a good penalty phase,” White said. 

“| told Hank no matter how hard and difficult, when it’s 
over, he is going to have the respect of all of those who do 
criminal defense.” 

Coxe has earned the respect of David Rothman, a Miami 
criminal defense lawyer on the Bar Board of Governors: “Hank 
could have very easily told the judge, ‘I would do it, but !’m 
going to be president-elect of The Florida Bar.’ He could have, 
he didn’t, and he wound up saving a man’s life.” 

Fourth Circuit Chief Judge Don Moran, who has known 
Coxe since he was a young prosecutor, said, “Hank has 
always taken very seriously that attorneys should assist the 
courts whenever it’s possible to do so. He has always taken 
court-appointed cases, particularly cases that are very difficult 
and very emotional. Yet he’s willing to step forward. And his 
legal skills are unmatched.” 

In the Oyibo case, Moran said, “He did a wonderful job 


for his client and more than that he does it so professionally. — 


All lawyers can watch and admire as he conducts himself.” 

Fred Leonhardt, who first met Coxe when he interned at 
the state attorney's office in 1973-74, is not surprised Coxe 
would defend such a client in a court-appointed case and 
predicts he'll do it again: “Hank is not driven by public opinion 
polls, but he is driven by his conscience and what is right. This 
is the guy who believes in the premise that every accused is 
entitled to competent defense counsel.” 

That Coxe took on the trial when he was president-elect 
of the Bar was inspiring, Barksdale said. 

“| don’t just mean me. I’m around him enough that | 
know all the good stuff he does. I've heard a lot of people in 
the community talk about how well it speaks of Hank and it 
inspires them. It's leadership by example.” 

Says his wife, lawyer Mary Cousar Coxe, “There’s prob- 
ably nothing less appealing than a guy who killed an infant. 
This case went on for nearly three years and Hank did a really 
first-rate job. It's just a commitment to the system, the old sort 
of Atticus Finch thing, that out of respect for the system, you 
do a bang-up job for the guy.” 

Indeed, Coxe said he quoted his favorite line from To Kill 
a Mockingbird, when he accepted the appointment from Judge 
Dearing: “Miss Jean Louise, stand up. Your father’s passin’.” 

“To me, that says it all. It's the message you are doing 
the right thing,” Coxe said of the scene when after the guilty 
verdict, Atticus Finch gathers his papers, walks slowly from 
the courtroom, and the black minister tells Scout to stand with 
respect for her father who believed in the rule of law. 

The Oyibo case was the first trial Plotkin had gone up 
against Coxe, whom he first met at a 1984 summer job clerk- 
ing for Coxe’s first law firm, Coxe, Schemer and Smith. 

“Despite the stress and tensions that come with a high- 
stakes trial, | felt both sides acted very ethically and profes- 
sionally,” Plotkin said. “I’d never tried a case before with Hank. 
We started with a very significant one, and we both left the 
trial with respect for each other.” 
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the South (Sewanee) 
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Elevated to director of all felony divisions and 
special prosecution division (complex crimes) 

¢ 1981-96: Managed his own law firm, practicing 
criminal defense and administrative law 

e 1988: Board Certified Criminal Trial Lawyer 

e 1996: Joined Bedell, Dittmar, DeVault, Pillans & 
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¢ Faculty Member, National Institute for Trial 
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e President (2006-07) 

e President-elect (2005-06) 
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THE FLORIDA 
TRUST CODE, Part 


by David F. Powell 


n important event occurred this past legislative 

session. Ch. 736 was added to the Florida Stat- 

utes. For estate, family law, elder law, and tax 

practitioners; for clients, their beneficiaries, 
accountants, and trustees; for regulated trust companies 
and for Florida courts, this promises to be a big deal! 

A long time in the making, new Ch. 736 and some con- 
forming amendments made to the Probate Code and other 
Florida statutes are the product of a five-year effort by the 
Ad Hoc Trust Code Revision Committee! to codify Florida 
trust law. When it takes effect, the new Florida Trust Code 
(FTC or the Code) will replace Florida’s existing statutory 
trust law, most of which is found in Ch. 737. 

As will soon be apparent, the new Code contains nu- 
merous changes and additions. As a consequence, it has a 
delayed effective date of July 1, 2007. Between now and 
then, practitioners and other interested persons have a 
window of time in which to familiarize themselves with 
the new Code. This two-part article is intended to facilitate 
that process. Part 2 will be published in the October issue 
of The Florida Bar Journal. 


Introduction 

Florida’s interest in a trust code coincides with a similar 
interest around the country in general. This interest has 
been fueled primarily by the promulgation of the Uniform 
Trust Code in 2000. Presently, the Uniform Trust Code 
(UTC) has been enacted in 15 jurisdictions;’ it is under 
active consideration in several more. 

Early on, the committee concluded that uniformity in the 
law of trusts was a desirable goal. Except where the com- 
mittee came to a different policy conclusion or where the 
committee wished to avoid approaches that have proven to 
be controversial elsewhere, in areas of trust law for which 
there was no existing judicial or statutory law in Florida, 
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the committee’s operating principle was to adhere as much 
as possible to the language of the Uniform Trust Code. The 
committee took a somewhat different view of areas already 
covered in F.S. Ch. 737. Although the committee did not 
hesitate to simplify, restructure, and, on occasion, revise 
provisions it believed could be improved, the basic operat- 
ing principle with many of the existing Florida statutes 
was the old saw — if it ain’t broke, don’t fix it! The end 
result is that the Florida Trust Code is comprised about 40 
percent of provisions found in prior Florida law and about 
60 percent of provisions based on the Uniform Trust Code. 
Of the provisions in this latter group, almost a third were 
revised in some substantive respect. 

The Code consists of the 13 parts of new Ch. 736. In the 
interest of uniformity, these parts correspond in title and 
content to the 11 articles that make up the Uniform Code, 
plus two additional parts covering rules of construction 
and charitable trusts, respectively. Part IX, titled Trust 
Investments, consists of a single section that incorporates 
by reference the provisions of F.S. Ch. 518. It will not be 
discussed further. The remaining parts are discussed in 
seriatim, beginning with Part I dealing with General Pro- 
visions and Definitions. Parts I through VII are included 
here. Discussion of Parts VIII through XIII and some of 
the conforming amendments will appear in the October 
issue. 


Part I: General Provisions and Definitions 

The several sections of Part I address the scope and ap- 
plicability of the Code; the meaning of important terms; 
and the relative weight to be given to the Code, common 
law, and the terms of a trust. Also covered are the rules 
defining when a person or an organization is considered to 
have knowledge of a fact; the methods of giving and waiv- 
ing notice; the rules for determining and changing a trust’s 
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Joe McFadden 


The new Code contains numerous changes 
and additions. Practitioners have time 
to familiarize themselves with it before 

the effective date of July 1, 2007. 
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principal place of administration; and 
the validity and permissible scope of 
nonjudicial settlement agreements. 


Scope and Applicability 

The “scope” of the Code is identi- 
cal to that of F.S. Ch. 737, which the 
Code will eventually replace. Accord- 
ing to §736.0102, the Code applies to 
charitable and noncharitable express 
trusts and to trusts created by statute, 
judgment, or court decree. It does not 
apply to resulting trusts, constructive 
trusts, business trusts, land trusts, 
or any other arrangement that does 
not meet the definition of a trust 
under F.S. 731.201(34). Consistent 
with that, and except as otherwise 
provided in Part XIII of the Code or 
in a particular section, the provisions 
of the Code apply retroactively to all 
Florida trusts. 


Important Terms 

Section 736.0103 includes defini- 
tions for terms that are used in more 
than one section of the Code. These 
definitions are supplemented by 
other definitions in individual Code 
sections and by the definitions found 
in FS. §731.201, which a conforming 
amendment makes applicable to new 
Ch. 736. 

Most of the definitions in §736.0103 
are sufficiently obvious or straightfor- 
ward that there is no need to examine 
them directly. The terms “beneficiary” 
and “qualified beneficiary,” however, 
are used so pervasively throughout 
the Code that extended examination 
of these terms is desirable. 

The term “beneficiary” refers to 
the universe of persons who have a 
beneficial interest in a trust, as well 
as to any person who has a power of 
appointment over trust property in a 
capacity other than as trustee.* It is 
immaterial for this purpose whether 
the beneficial interest is present or fu- 
ture, vested or contingent, or whether 
the person having the interest is as- 
certainable or even living. By contrast, 
the term “qualified beneficiary” en- 
compasses only a limited subset of all 
trust beneficiaries. In effect, the class 
is limited to living persons who are 
current beneficiaries, intermediate 
beneficiaries, and firstline remainder 


beneficiaries, whether vested or con- 
tingent.* 


Sources of Trust Law: Default 
and Mandatory Rules 

Although it is more comprehensive 
than ES. Ch. 737, the Code does not 
try to anticipate all possible issues 
that can arise with respect to trusts. 
Instead, for matters not addressed 
in the Code, §736.0106 provides that 
the Code is supplemented by the com- 
mon law of trusts and by principles of 
equity. 

As a general matter, a settlor is free 
to limit, expand, or override any Code 
provision.® Thus, the Code can, and 
usually will, be supplemented by the 
terms of a trust. There are exceptions, 
of course, and all of the exceptions are 
listed in §736.0105(2). The exclusive 
list of exceptions found there can be 
organized into the following broad cat- 
egories: 

e Those relating to the require- 
ments for the creation of a trust, 
including trust formalities and the 
requirement that the purpose of a 
trust be lawful, possible to achieve, 
and not contrary to public policy; 

¢ Those containing public policy 
restrictions on the designation of a 
principal place of administration, and 
on the effect of penalty, spendthrift, 
and exculpatory clauses; 

e Those covering procedural mat- 
ters including jurisdiction, venue, and 
limitations on commencing judicial 
actions; 

e Those dealing with court pow- 
ers, including the power to adjust 
a trustee's compensation; to act in 
the interests of justice; to require, 
dispense with, modify, or terminate a 
trustee's bond; and, except as other- 
wise provided elsewhere in the Code, 
the power to modify or terminate a 
private or charitable trust; 

¢ Those dealing with the duties ofa 
trustee, specifically the duty to act in 
good faith and in accordance with the 
terms of the trust; the duty to notify, 
account to, and respond to requests for 
information by qualified beneficiaries; 
and with respect to a revocable trust, 
the duty to file a notice of trust at the 
death of the settlor and to pay the ex- 
penses and obligations of the settlor’s 
estate; and 
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¢ Certain miscellaneous provisions, 
including one giving qualified beneficia- 
ries and the trustee of a dynasty trust 
the power to amend or terminate the 
trust and another specifying the rights 
of third parties who interact with the 
trust, such as bona fide purchasers, tort 
or contractual claimants. 


Principal Piace of Administration 

The Code imposes a duty on a 
trustee to administer the trust at a 
place that is appropriate to its pur- 
poses and administration. Subject to 
that duty, upon appropriate notice to 
the qualified beneficiaries, a trustee 
may move a trust’s principal place 
of administration to another state or 
jurisdiction.*® 


Factual Knowledge 

Section 736.0104 clarifies when a 
person is considered to have knowl- 
edge of a fact. That occurs if the person 
has actual knowledge of the fact, has 
received a notice or notification of it, 
or if under all of the facts and circum- 
stances known to the person, he or she 
has reason to know it. With respect 
to an organization operating through 
employees, the organization has no- 
tice or knowledge of a fact involving 
a trust only from the earlier of the 
time the information was received by 
an employee having responsibility to 
act on matters involving the trust, or 
from the time the information would 
have been brought to the employee’s 
attention if the organization had ex- 
ercised reasonable diligence.’ 


Methods and Waiver of Notice 

Notice of judicial proceedings under 
the Code is to be given as provided in 
the Florida Rules of Civil Procedure. 
Other notices and the sending of 
required documents must be accom- 
plished in a reasonably suitable man- 
ner that is likely to result in receipt. 
Notice and the sending of documents 
are not required for persons whose 
identity or location is not reasonably 
ascertainable by the trustee or who 
have waived the sending of the notice 
or document.* 


Nonjudicial Settlement 
Agreements 
Under Code §736.0111, interested 
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persons may enter into a binding non- 
judicial settlement agreement with 
respect to any trust matter, provided 
the terms and conditions of the agree- 
ment could be properly approved by 
a court were court approval sought® 
and the agreement does not produce 
a result that is not authorized under 
other provisions of the Code. 


Part Il: Judicial Proceedings 

Part II of the Code covers judicial 
proceedings involving the validity, 
administration, and distribution of 
trusts. Among these are provisions 
that affirm that trusts are not subject 
to continuing judicial supervision; 
that proceedings involving the valid- 
ity, administration, or distribution of 
trusts are commenced by complaint 
and are governed by the Florida Rules 
of Civil Procedure; and that the circuit 
court has original jurisdiction with 
respect to all matters arising under 
the Code.'° 

Sticking with the familiar, Part 
II also incorporates four provisions 
found in FS. Ch. 737. Section 736.0204 
dealing with venue for actions and 
proceedings concerning trusts is 
identical to F.S. §737.202.'! Section 
736.0205 dealing with the dismissal 
of trust proceedings involving matters 
relating to foreign trusts is identical 
to F.'S. §737.203. Section 736.0206 
providing for notice and other rules 
relating to proceedings for the review 
of the employment of agents and the 
compensation of the trustee and trust 
employees is identical to FS. §737.204. 
And §736.0207 preventing actions to 
contest the validity of a trust while 
it remains revocable is similar to 
FS. §737.2065. The only substantive 
difference is that the Code version 
includes a new exception for court ap- 
proved actions by the guardian of the 
property of an incompetent settlor. 

Lastly, §736.0202 deals with per- 
sonal jurisdiction over the trustee, 
beneficiaries, and recipients of trust 
distributions. The section should be 
considered new as there is no corre- 
sponding provision in F.S. Ch. 737.!” 
With respect to a trust having its 
principal place of administration in 
Florida, §736.0202 provides that a 
trustee submits to the jurisdiction of 
Florida courts either by accepting the 


trusteeship or by moving the principal 
place of administration to this state. 
In addition, the section provides that 
trust beneficiaries are subject to the 
jurisdiction of Florida courts with 
respect to any matter involving the 
trust, and that persons who accept a 
distribution from a trust submit per- 
sonally to the jurisdiction of Florida 
courts regarding any matter involv- 
ing the distribution. The methods of 
obtaining jurisdiction detailed in the 
section are not exclusive. 


Part Ill: Representation 

With some important modifications, 
Part III of the Code includes all of 
the representation provisions of the 
Uniform Code. In the context in which 
it is used here, “representation” refers 
to the authority of one person to act 
on behalf of another. Under the Code, 
notice, information, accountings, and 
reports sent to a representative have 
the same effect as if sent to the person 
being represented. And actions taken 
by a representative bind the person 
being represented to the same extent 
as if those actions were taken by the 
person being represented.'* 

The Code recognizes several dif- 
ferent categories of representation, 
including: 

Fiduciary: This category includes 
those provisions which permit a 
guardian of the property to represent 
a ward; an attorney-in-fact to repre- 
sent a principal; and a trustee or per- 
sonal representative to represent the 
beneficiaries of a trust or estate, as the 
case may be. The Code also provides 
that a parent may represent an un- 
born or minor child if no guardian of 
the property has been appointed." 

Virtual: If not otherwise repre- 
sented, a minor, incapacitated, un- 
born, unascertainable, or unlocatable 
person may be represented by another 
person having a substantially identi- 
cal interest.'° The classic example of 
virtual representation involves the 
representation of minor beneficiaries 
of a class gift by other adult members 
of the class. 

Court appointed: The court may 
appoint a representative for a person 
the court determines is not otherwise 
adequately represented. A court ap- 
pointed guardian ad litem would be an 
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example of this category of represen- 
tation. Uniquely, in making decisions, 
a court appointed representative may 
take into consideration benefits accru- 
ing to living members of the family of 
the represented individual.'® 

In each of the above situations, 
representation is precluded in mat- 
ters where the representative has a 
conflict of interest with the person 
being represented. This restriction, 
however, does not apply to either of 
the two remaining categories of rep- 
resentation discussed next. 

Powers of appointment: Under Code 
§736.0302, a holder of either a general 
or a special power of appointment may 
represent and bind objects and takers 
in default of the power.'’ While there 
is no conflict of interest restriction 
under this section, representation by 
a holder of a power of appointment is 
not permitted in matters involving 
fraud or bad faith by a trustee. Nor 
may a beneficiary with a power rep- 
resent others while the beneficiary is 
serving as sole trustee. '* 

Settlor designated: Section 
736.0306 provides the second cat- 
egory of representation to which a 
conflict of interest limitation does 
not apply. The type of representa- 
tion permitted by this section is new. 
Within limits discussed below, the 
section allows a settlor to appoint or 
designate a person to represent and 
bind a trust beneficiary or to receive 
notices, information, reports, and 
accounts on the beneficiary’s behalf. 
There are two limits. The first is that 
a designated representative who is 
also a trustee may not represent or 
bind a trust beneficiary while serving 
in that capacity. The second applies 
to designated representatives who 
are also beneficiaries of the trust. 
Although there is no blanket prohi- 
bition on a beneficiary serving as a 
designated representative, the Code 
does restrict the situations where 
this is allowed. A beneficiary may 
serve as a designated representative 
only if the beneficiary is designated 
by the settlor by name (as opposed 
to by others pursuant to a process 
detailed in the trust instrument) or 
the designated representative/ben- 
eficiary is a spouse, grandparent, or 
descendant of a grandparent of either 
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the beneficiary being represented or 
that beneficiary’s spouse. 


Part IV: Trust Creation, Validity, 
Modification, and Termination 
The first several sections of Part 
IV of the Code gather together what 
would be considered by most to be 
the traditional common law of trusts. 
The balance of Part IV covers the 
important areas of trust modification, 
termination, and reformation. 


Trust Creation and Validity 

Code §736.0401 provides that a 
trust may be created by inter vivos or 
testamentary transfer, by a settlor’s 
self-declaration of trust, or by the 
exercise of a power of appointment. In 
broad outline, to create a trust, a set- 
tlor having the capacity to do so must 
intend to create a trust for a purpose 
that is lawful, consistent with public 
policy and possible to achieve.'® The 
trust must not be passive, meaning 
the trustee must have enforceable 
duties to perform.”’ A trust or any 
portion of a trust is void to the extent 
the trust or trust portion is procured 
by fraud, duress, mistake, or undue 
influence.”! 

In addition to the above, a private 
trust must have ascertainable benefi- 
ciaries. This does not mean that the 
beneficiaries must be alive at the time 
the trust is created. It is sufficient if 
they can be ascertained at some point 
in the future within the period of the 
rule against perpetuities.” 

A trust may be created for a charita- 
ble purpose (e.g., the relief of poverty, 
the advancement of arts, sciences, ed- 
ucation, or religion, or the promotion 
of health, governmental, or municipal 
purposes).”’ The ascertainable benefi- 
ciary requirement does not apply to 
such trusts*™ because the enforcement 
of charitable trusts is provided by 
other mechanisms, among which is a 
new provision giving settlors standing 
to enforce the charitable trusts they 
create. ”° 

A trust also may be created to 
provide for the care of one or more 
animals alive during the settlor’s 
lifetime. The settlor of an animal trust 
may designate someone to enforce the 
trust. In the absence of such a desig- 
nation, the court will appoint a person 


to enforce the trust. In either case, 
the presence of a designated enforcer 
means that an animal trust does not 
need ascertainable beneficiaries.” 

In much the same way that the 
Code validates trusts for the care 
of animals, it also validates (for 21 
years) trusts for a general or specific 
noncharitable purpose. Like animal 
trusts, trusts for a noncharitable 
purpose are enforced by a person des- 
ignated by the settlor in the terms of 
the trust, or, in the absence of such a 
designee, by a person appointed by the 
court. Hence, this type of trust need 
not have ascertainable beneficiaries 
either.’ 

A final requirement for a valid 
trust is that the trust be executed 
with appropriate formalities. Thus, a 
testamentary trust is valid only if the 
will in which it is contained is valid. 
With two important qualifications 
discussed next, an inter vivos trust is 
validly created under the Code if its 
creation complies either with the law 
of the place where it is executed or the 
law where the settlor is domiciled at 
the time of creation.” 

Now for the qualifications: Neither 
existing Florida law nor the Code 
require a writing to create a trust 
of personal property. Irrevocable 
oral trusts of personal property are 
enforceable provided only that their 
terms can be established by clear and 
convincing evidence.” Trusts contain- 
ing Florida real property, however, 
must be evidenced by a signed writ- 
ing.*’ Nominally, revocable trusts are 
subject to the same rules. Practically 
speaking, however, revocable trusts 
present special considerations. In 
the first place, most plans involving 
revocable trusts also involve wills 
with pourover clauses. Under FS. 
§732.513(1), a pourover clause is in- 
valid unless the recipient trust is evi- 
denced by a written instrument. More 
importantly, since 1995, FS. §737.111 
has provided that the testamentary 
aspects of most trusts*! are void un- 
less the trusts are executed with 
the formalities required for a will.*” 
Similar requirements are imposed by 
§736.0403(2)(b) of the Code, but only 
with respect to revocable trusts® and 
amendments thereto* created or ex- 
ecuted by Florida domiciliaries® on or 
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after the effective date of the Code.** 
The practical bottom line then is, un- 
der the Code, if revocable trusts are to 
serve the function they are intended 
to serve — to pass property at the 
death of the settlor to others — they 
must be executed with the formalities 
required for a will in Florida.” 


Trust Modification and 
Termination 

Together with the provisions deal- 
ing with the requisites for a trust, Part 
IV of the Code includes important 
and useful provisions covering trust 
modification, termination, and refor- 
mation. The first three of these sec- 
tions are reformulations of Florida’s 
existing trust modification statutes. 
Section 736.04113 permits trust modi- 
fications in a manner consistent with 
the settlor’s purposes for the trust. 
The section is identical in effect to 
FS. §737.4031(1). Section 736.04115 
permits judicial modifications in the 
best interest of the beneficiaries. The 
section is identical in effect to existing 
FS. §737.4031(2).** Finally, §736.0412 
permits nonjudicial modifications 
of trusts. This section is based on 
and is substantively identical to F:S. 
§737.4032.°° 

Along with the three sections dis- 
cussed above, the Code includes other 
modification/termination/reforma- 
tion provisions that are derived from 
the Uniform Code. Section 736.0414 
provides a mechanism for a trustee 
or a court to modify or terminate an 
uneconomic trust. A trustee of a trust 
with property worth less than $50,000 
may terminate the trust on its own 
initiative if the trustee concludes 
that the value of the trust property 
is insufficient to justify the cost of 
administration. In addition, upon ap- 
plication of a trustee or any qualified 
beneficiary, a court may modify or 
terminate a trust, or remove or ap- 
point a different trustee, if the court 
determines that the value of the trust 
property is insufficient to justify the 
cost of administration. 

In another section derived from the 
Uniform Code, §736.0416 authorizes 
a court to modify a trust to achieve a 
settlor’s tax objectives. It is important 
to note, however, that this section 
does not, and cannot, ensure that a 
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modification will be recognized for tax 
purposes. In general, tax recognition 
requires either that the modification 
occur before the event giving rise to 
the tax*® or that the modification be 
authorized by the Internal Revenue 
Code or Treasury Regulations pro- 
mulgated thereunder. 

Finally, the Code contains two sec- 
tions permitting the reformation of a 
trust to better effectuate a settlor’s in- 
tent. Section 736.4013 is a codification 
of the common law cy pres doctrine 
applicable to charitable trusts. Sec- 
tion 736.4015 permits reformations 
to cure mistakes. The latter section, 
in particular, is an expansion of ex- 
isting law in that reformation under 
Code §736.4015 is available for both 
mistakes of law and of fact, whether in 
the expression or in the inducement, 
and whether or not the terms of the 
trust are ambiguous. 


Trust Division and Combination 

The final section of Part IV of the 
Code — §736.0417 — gives trustees 
the power to sever or combine trusts. 
Unlike current E.'S. §737.403, with 
appropriate notice to qualified ben- 
eficiaries, §736.4017 permits a trustee 
to combine trusts even though their 
terms are not identical. And, a single 
trust can be severed even though the 
resulting trusts are dissimilar. Two 
caveats are in order, however. First, 
the authority of the trustee is cir- 
cumscribed by a requirement that the 
severance or combination not impair 
any beneficiary’s rights. Second, here 
again the types of actions permitted 
under the Code may exceed what are 
permissible from a tax standpoint. 
Trustees should exercise caution as 


tax law requirements for trust com- 
binations and severances vary with 
the context. 


Part V: Creditors Claims; 
Spendthrift and Discretionary 
Trusts 

Part V of the Code contains the sev- 
eral provisions that bear on the rights 
of creditors vis-a-vis a beneficiary's in- 
terest in a trust. Areas covered include 
the ability to garnish present or future 
distributions; the validity, requisites, 
effect, and limits of spendthrift provi- 
sions; the impact on creditor’s rights of 
discretionary distribution standards; 
the treatment of self-settled trusts; 
and the duty of trustees of revocable 
trusts to pay the expenses and obliga- 
tions of a settlor’s estate. 


Third-party Trusts 

With respect to third-party trusts, 
§736.0501 provides the basic state- 
ment of creditor remedy. As long as 
the trust does not contain a valid 
spendthrift provision, a court may 
“authorize a creditor or assignee of the 
beneficiary to reach the beneficiary’s 
interest by attachment of present 
or future distributions to or for the 
benefit of the beneficiary or by other 
means.” Importantly, the rights given 
to creditors under this section are 
limited to those cases where a ben- 
eficiary has a right to distributions. 
If distributions are discretionary, a 
beneficiary has no “attachable” trust 
interest. Thus, §736.0504(1) provides 
that a creditor of a beneficiary may 
not compel a distribution that is sub- 
ject to a trustee’s discretion, whether 
or not the discretion is subject to 
a standard and whether or not the 


trustee has abused the discretion.*! 
In addition, §736.0504(2) ensures 
that the same rule applies even if the 
beneficiary is the trustee, provided 
the trustee’s discretion to distribute 
for his or her own benefit is limited 
by an ascertainable standard. 

Code §736.0502 gives statutory rec- 
ognition to spendthrift provisions.*? To 
be effective, a spendthrift provision 
must restrain both voluntary and 
involuntary transfer of a beneficiary’s 
interest.*® Assuming that is the case, 
a beneficiary may not transfer his or 
her beneficial interest in the trust 
and, with two exceptions discussed 
next, a creditor or assignee of the 
beneficiary may not reach the interest 
or a distribution by the trustee before 
it is received by the beneficiary.“ 

The first exception applies to 
overdue mandatory distributions. 
Although a spendthrift provision 
prevents a beneficiary’s creditor 
from attaching or garnishing the 
beneficiary's interest in a trust, it does 
not protect trust income or principal 
after it has been distributed to the 
beneficiary. For that reason, a sym- 
pathetic trustee might be tempted 
to delay required distributions to 
spendthrift beneficiaries to frustrate 
or impede the beneficiaries’ creditors’ 
efforts to reach the distributions. Code 
§736.0506 is intended to prevent this. 
Under the section, whether or not a 
trust contains a spendthrift provision, 
a creditor or assignee of a beneficiary 
may reach a mandatory distribution 
that the trustee does not make within 
a reasonable time. For this purpose, a 
mandatory distribution is a distribu- 
tion of income or principal that the 
trustee is required to make under the 
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terms of the trust, including a distri- 
bution on termination of the trust. The 
term does not encompass discretion- 
ary distributions of any sort.*° 

The second exception relates to 
so-called “exception creditors.” When 
it comes to the effectiveness of spend- 
thrift provisions, not all creditors 
are created equal. For public policy 
reasons, some creditors may proceed 
against a beneficiary’s interest in a 
trust even though the trust includes a 
spendthrift clause. Thus, §736.0503(2) 
provides “last resort” exceptions” 
for claims by a beneficiary’s child, 
spouse or former spouse for support 
or maintenance and for a judgment 
creditor (such as an attorney) who has 
provided services for the protection of 
a beneficiary's interest in the trust. 
In addition, §736.0503(2) provides an 
exception for claims by a state or the 
US., but only to the extent provided 
in a statute separate from the Code. 

The fact that spendthrift clauses 
are unenforceable against these 
exception creditors means only that 
these creditors have remedies against 
a beneficiary’s interest similar to 
those of creditors of beneficiaries with 
interests in a trust that does not in- 
clude a spendthrift provision. That is, 
exception creditors may attach pres- 
ent or future distributions to or for 
the benefit of the beneficiary.“’ They 
cannot, however, compel distributions 
from or otherwise reach beneficial 
interests in discretionary trusts. 


Self-settied Trusts 

Traditionally, self-settled trusts 
have been treated harshly when it 
comes to creditors’ rights. This follows 
from a widely accepted public policy 
maxim that one should not be per- 
mitted to put property in a trust for 
one’s own benefit to escape creditors. 
This policy maxim informs the Code’s 
treatment of self-settled trusts. Under 
Code §736.0505(1), whether or not a 
trust includes a spendthrift provision, 
while a trust is revocable, the trust 
property is subject to the claims of 
the settlor’s creditors.** Moreover, 
in the case of an irrevocable trust, 
a settlor’s creditor or assignee may 
reach the maximum amount that can 
be distributed to or for the benefit of 
the settlor.*® 


The most straightforward applica- 
tion of the above rules involves the 
revocable living trust so commonly 
found in contemporary estate plans. 
But the rules can also apply to irre- 
vocable trusts where someone other 
than titular settlor has a power of 
withdrawal. Under §736.0505(2)(a), 
during the period it may be exercised, 
a holder of a withdrawal power over 
trust property is treated the same 
as a settlor of a revocable trust with 
respect to the property subject to 
the power. Hence, the power holder’s 
creditors may reach the property sub- 
ject to the power.’ Moreover, under 
§736.0505(2)(b), upon a lapse, release, 
or waiver of a withdrawal power, the 
power holder retains the status of trust 
settlor with respect to the value of the 
property subject to the lapse, etc.°! 
Accordingly, the power holder’s credi- 
tors can reach the maximum amount 
of that property that could thereafter 
be distributed to the power holder. 

The treatment of lapsed powers 
under the Code may be a change in 
Florida law. It should be emphasized, 
however, that the Code contains an 
important qualification to the rule 
discussed above dealing with the ef- 
fect of lapses, releases, and waivers. 
The Code rule applies if and only to 
the extent the value affected by the 
lapse, release, or waiver exceeds the 
greater of the gift tax annual exclusion 
(currently $12,000) or the safe harbor 
for lapses under the federal gift and 
estate tax laws (currently the greater 
of $5,000 or five percent of the trust).*” 
For powers drafted not to exceed these 
limits, the property subject to the pow- 
er will be subject to the power holder’s 
creditors before the lapse, release, etc., 
but not thereafter. 


Trustee’s Discretion to Pay 
Taxes on Income of Grantor Trust 
A grantor trust is a special category 
of trust, the income and deductions of 
which are taxed directly to the settlor 
as if the settlor owned the trust assets. 
Grantor trust status is frequently tax 
efficient because of the compressed 
brackets that apply to ordinary trusts. 
In crafting a grantor trust, it can be 
desirable to give the trustee discre- 
tion to pay the taxes imposed on the 
settlor under the Internal Revenue 
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Code, either directly or indirectly by 
reimbursing the settler for taxes paid 
by him or her. Section 736.0505(1)(c) 
of the FTC provides assurance that 
including such a discretion will not, 
in and of itself, subject the trust to the 
settlor’s creditors under the maximum 
invasion principle discussed above. 


Trustee’s Duty to Pay Expenses 
and Obligations of Settlor’s 
Estate 

F.S. Ch. 737 includes provisions 
which establish a workable and im- 
portant mechanism by which the as- 
sets of a deceased settlor’s revocable 
trust must be applied in payment of 
the expenses of administration and 
the obligations of a settlor’s estate. 
The Code incorporates these provi- 
sions without change.*’ 


Part VI: Revocable Trusts 

Part VI of the Code gathers in one 
place most of the provisions relating 
to revocable trusts, which the Code 
defines to be a trust that may be 
revoked by the settlor without the 
consent of either a trustee or a person 
having an adverse interest. Section 
736.0601 clarifies that the capacity 
required to create a revocable trust 
is the same as that needed to execute 
a will. Section 736.0602 provides that 
trusts are revocable by default. Unless 
the trust instrument states that the 
trust is irrevocable, the trust may be 
amended or revoked by the settlor. As 
this is a change in existing Florida 
law, §736.0602 is prospective only. 


Consequences of Revocability 

Revocability has important conse- 
quences under the Code. In addition 
to the rights of the settlor’s creditors 
discussed previously, while a trust 
is revocable, the trustee’s duties are 
owed exclusively to the trust settlor.” 
As a consequence, no other person is 
entitled to notices, information, ac- 
countings, or reports, and a trustee 
may follow the directions of the settlor 
even when the directions are contrary 
to the trust instrument.” 


Methods of Amending or 
Revoking Trusts 

Along with stating that it is revo- 
cable, a well-drafted revocable trust 
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instrument will specify the method 
that is to be used to accomplish a 
revocation or amendment. If the trust 
instrument does this, the provision 
in the instrument is exclusive in the 
sense that the trust can be revoked 
or amended only by substantially 
complying with the method stated 
in the instrument. If the instrument 
does not specify a method, any clear 
and convincing manifestation of the 
settlor’s intent to revoke is sufficient, 
including a provision in the settlor’s 
later will or codicil expressly revok- 
ing the trust or specifically devising 
property that would otherwise pass 
according to the trust terms.” 


Liability of Trustee for Unknown 
Amendments or Revocations 

If a trust is revoked, the trustee is 
to deliver the trust property as the 
settlor directs.** Of course, nothing en- 
sures that directions from the settlor 
will be forthcoming and, particularly 
where no method is specified in the 
trust instrument, it is possible that 
a trust could be amended or revoked 
without the trustee’s knowledge. In 
such cases, §736.0602(7) holds the un- 
knowing trustee harmless for distri- 
butions made and other actions taken 
on the assumption that the trust has 
not been amended or revoked. 


Limitations Period for Claims 
Against Trustee of Revocable Trust 

Provisions relevant to trust contests 
appear in several places in the Code. 
Part VI’s contribution to this area is 
§736.0604. This important new pro- 
vision gives a trustee of a revocable 
trust the advantage of a short six- 
month limitations period after the 
settlor’s death with respect to claims 
by a person to whom the trustee has 
sent a copy of the trust instrument 
and a notice informing the person 
of the trust’s existence, the trustee’s 
name and address, and the time al- 
lowed for commencing a proceeding. 
As is true across the entire Code, the 
representation provisions of Part III 
are available to a trustee who wishes 
to comply with the requirements of 
§736.0604. 


Part Vil: Office of Trustee 
Part VII of the Code contains the 


various rules relating to the office 
of trustee. This includes provisions 
covering acceptance, resignation, re- 
moval, succession, and compensation 
of trustees. Also covered are the du- 
ties and powers of cotrustees and the 
right of trustees to reimbursement for 
expenses incurred in the administra- 
tion of the trust. 


Accepting or Declining the Office 

A person designated as trustee in a 
trust instrument is deemed to decline 
the trusteeship if the person does 
not accept the designation within a 
reasonable time. A person accepts the 
trusteeship by substantially comply- 
ing with the method of acceptance 
provided in the terms of the trust or by 
otherwise indicating acceptance, such 
as by accepting delivery of the trust 
property or by exercising powers or 
performing duties as trustee. Without 
accepting the trusteeship, however, a 
person designated as trustee may act 
to preserve trust property or inspect 
or investigate trust property for any 
purpose including to determine poten- 
tial liability under environmental or 
other law.*® 


Resignations and Removals 

A trustee may resign with court 
approval or, in lieu thereof, by giving 
at least 30 days notice to the settlor 
(if living), the cotrustees (if any) and 
all qualified beneficiaries. In either 
case, a trustee’s resignation does not 
discharge any liability of the resigning 
trustee or any sureties on the trustee’s 
bond. 

According to §736.0706, court 
removal of a trustee may be sought 
by the settlor, a cotrustee, or any 
beneficiary. In addition, a court may 
remove a trustee on its own initia- 
tive. Statutory grounds for removal 
include a serious breach of trust, lack 
of cooperation among cotrustees, and 
unfitness, unwillingness, or persistent 
failure to effectively administer the 
trust.®! 

Section 736.0706 also permits re- 
moval of a trustee at the request of all 
of the qualified beneficiaries or upon 
a showing of a substantial change 
in circumstances. Removal on these 
grounds does not require a showing 
of malfeasance. It requires only that 


the removal best serve the interests of 
all beneficiaries, that it not be incon- 
sistent with a material purpose of the 
trust, and that a suitable cotrustee or 
successor trustee be available. 
Subject to the right of the trustee 
to retain a reasonable reserve for the 
payment of debts, expenses, and taxes, 
a removed or resigning trustee must, 
within a reasonable time, deliver any 
trust property within the trustee’s 
possession to the cotrustee, successor 
trustee, or other person entitled to it. 
Pending delivery, a sole trustee who 
has resigned or been removed has the 
duties of a trustee and the powers 
necessary to protect trust property. 


Vacancies and Appointment of 
Successor Trustees 

A vacancy in a trusteeship can oc- 
cur for a number of reasons including 
declination, incapacity, resignation, 
disqualification, removal,or death. In 
each instance, except when the terms 
of the trust provide otherwise, a va- 
cancy need not be filled unless there is 
no remaining trustee to serve. Where 
a vacancy is required to be filled, it 
must be filled first by a person des- 
ignated pursuant to the terms of the 
trust, then by a person appointed by 
unanimous agreement of the qualified 
beneficiaries, and lastly, if necessary, by 
a person appointed by the court. 


Cotrustees 

Code §736.0703 contains rules re- 
lating to the duties and liabilities of 
cotrustees. With some exceptions, all 
cotrustees have a duty to participate 
in the administration of the trust.® 
The expectation is that they will act 
unanimously, although if they are un- 
able to reach a unanimous decision, 
they may act by majority agreement. 
In general, a trustee who does not join 
in an action by another trustee is not 
liable for the action.® However, this 
rule is subject to the overriding duty 
of each trustee to exercise reason- 
able care to prevent a cotrustee from 
committing a breach of trust and to 
compel a cotrustee to redress a breach 
that does occur. 

Because the Code permits a major- 
ity of trustees to act for the trust, it 
is possible that one or more trustees 
could be outvoted as to some par- 
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ticular course of action. A dissenting 
trustee who joins in an action at the 
direction of a majority of trustees is 
not liable for actions taken by the 
majority provided notice of the dissent 
is given to any cotrustee at or before 
the time of the action.® 


Compensation and 
Reimbursement of Trustees 

A trustee is entitled to reasonable 
compensation, including reasonable 
additional compensation for other ser- 
vices the trustee renders in connection 
with the administration of the trust. If 
the trustee’s compensation is specified 
in the terms of the trust, the trustee 
is entitled to be compensated as speci- 
fied, subject to the court’s authority to 
allow more or less compensation if the 
trustee’s duties are substantially dif- 
ferent from those originally contem- 
plated or the specified compensation 
is unreasonably low or high.* 

A trustee is also entitled to be reim- 
bursed out of the trust property, with 
appropriate interest, for reasonable 
expenses properly incurred in the 
administration of the trust. A trustee 


has a lien against trust property to 
secure reimbursement for advances 
(plus interest) made by the trustee 
for the protection of the trust.’ 


‘The committee was comprised of 
members of the Real Property Probate & 
Trust Law, Elder Law, and Tax Law sec- 
tions of the Bar. It also included liaisons 
to the Probate and Trust Litigation Com- 
mittee, the Probate Law Committee, and 
representatives of the Florida Bankers 
Association and the Florida Institute of 
Certified Public Accountants. The com- 
mittee was co-chaired by Brian J. Felcoski 
and Laird A. Lile. This author served as 
committee scrivener. Sen. David Aronberg, 
D-Greenacres, and Rep. Mark Mahon, R- 
Jacksonville, sponsored the legislation. 

* Arkansas, District of Columbia, Kan- 
sas, Missouri, Nebraska, New Hampshire, 
New Mexico, North Carolina, Oregon, 
South Carolina, Tennessee, Utah, Maine, 
Virginia, and Wyoming. 

See §736.0103(3). 

* See §736.0103(14). Charitable trusts 
are created to benefit the community at 
large rather than for the benefit of ascer- 
tainable beneficiaries. As a consequence, 
charitable trusts have no qualified benefi- 
ciaries. To address this concern, the Code 
extends the rights of a qualified beneficiary 
to any charitable organization expressly 
designated to receive distributions from 
a charitable trust if the organization 


would otherwise meet the definition of a 
qualified beneficiary. In addition, the Code 
authorizes the attorney general to assert 
the rights of a qualified beneficiary with re- 
spect to charitable trusts. See §736.0110(1) 
and (3). 

A similar problem exists with trusts 
for the care of animals or for a specific 
noncharitable purpose, neither of which 
have ascertainable beneficiaries, but both 
of which are validated by other provi- 
sions of the Code. See §736.0408 (trust 
for animal) and §736.0409 (noncharitable 
trust without ascertainable beneficiary). 
The Code addresses this issue by extend- 
ing the rights of a qualified beneficiary 
to any person appointed to enforce an 
animal or noncharitable purpose trust. See 
§736.0110(2). 

See §736.0105(1). 

® See §736.0108(4)-(6). In the absence 
of a valid designation in the trust instru- 
ment, §736.0108 retains existing Florida 
statutory law which provides that a 
trust’s principal place of administration 
is the trustee’s usual place of business, 
if any; otherwise the trustee’s residence. 
See §736.0108(2). In addition, the sec- 
tion validates trust provisions designat- 
ing a principal place of administration, 
provided the designated jurisdiction 
has a sufficient nexus to the trust or its 
beneficiaries. The nexus requirement is 
satisfied if the designated jurisdiction is 
the trustee’s residence or principal place 
of business or a jurisdiction where all or 
part of the administration occurs. Other 
jurisdictions are judged on a case by case 
basis. See §736.0108(1). 

’ This may be a change in Florida law as 
there are some cases that suggest a stricter 
standard for organizations acting through 
employees. See, e.g., St. Petersburg Coca- 
Cola Bottling Co. v. Cuccinello, 44 So. 2d 
670 (Fla. 1950); Harris v. Lewis State Bank, 
436 So. 2d 338 (Fla. 1st D.C.A. 1983). 

See §736.0109. 

® Court approval may be requested by 
any interested person. §736.0111(5). 

' See generally §§736.0201 and 
736.0203. 

'! Venue lies in any county where it is 
proper under Fa. Stat. Ch. 47, where the 
plaintiff or defendant beneficiary resides 
or has its principal place of business, or 
where the trust has its principal place of 
administration. 

' Jurisdiction under existing law is ob- 
tained under the general long-arm statutes 
found in Star. Ch. 48. 

'S Pia. Stat.§736.0301. 

4 See §736.0303. 

' See §736.0304. 

'6 See §736.0305. 

'T Section 736.0305 does not apply to 
the distribution powers of a trustee. 
§736.0302(2)(b). 

'S In a conforming amendment, similar 
restrictions have been added to FLA. Star. 
§731.301(1). 

See §§736.0402 and .0404. 

Fia. Stat. §736.0402(1)(d). Accord, 
Elvins v. Seestedt, 141 Fla. 266, 193 So. 
54, 126 A.L.R. 1001 (1940); Watson v. St. 
Petersburg Bank and Trust Company, 146 
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So. 2d 383 (Fla. 2d D.C.A. 1962); Baum v. 
Corn, 167 So. 2d 740 (Fla. 2d D.C.A. 1964). 
The requirement that the trustee’s duties 
be enforceable means that the same per- 
son may not be the sole trustee and sole 
beneficiary of the trust. §736.0402(1)(e). 
Accord, Wiley v. Hoggson, 90 Fla. 343, 106 
So. 408 (1925). 

21 Fria. Stat. §736.0406. 

 Fia. Stat. §736.0402(2). In a departure 
from orthodox common law, a power of a 
trustee to select from a class of indefinite 
beneficiaries (such as friends) is not invalid 
under the Code. Instead, the trustee is giv- 
en a reasonable time to make a selection. 
If the trustee fails to do so, the trustee’s 
power fails and the property passes to 
those who would have taken it had the 
power never been conferred. §736.0402(3). 
In this regard, the Code overrules Kunce 
v. Robinson, 469 So. 2d 874 (Fla. 3d D.C.A. 
1985). 

23 Stat. §736.0405(1). Where the in- 
tent to create a charitable trust is present 
but the terms of the trust do not indicate a 
particular purpose or beneficiary, the court 
may select one or more charitable purposes 
or beneficiaries. §736.0405(3). 

24 Fra. Stat. §736.0402(1)(c)1. 

Strat. §736.0405(3). The Code pro- 
vides other mechanisms for enforcing chari- 
table trusts as well. Although not stated ex- 
plicitly, the Code continues the common law 
rule that charitable trusts are enforced by 
the state attorney general. See §736.0110(3) 
under which the attorney general may as- 
sert the rights ofa qualified beneficiary with 
respect to charitable trusts. In addition, the 
rights of a qualified beneficiary are given 
to charitable organizations expressly des- 
ignated to receive distributions under the 
terms of a charitable trust. §736.0110(1). 

*6 The trust lasts until the death of the 
last surviving animal at which time any 
remaining trust property is distributed 
as provided in the terms of the trust, or 
in the absence of such a provision, to the 
settlor, if living; otherwise as part of the 
settlor’s estate. See generally §736.0408. 
This provision is similar to §737.116. 

See generally §736.0409. 

*8 Strat. §736.0403(1). 

Star. §736.0407. Accord, Bay Bis- 
cayne Co. v. Baile, 73 Fla. 1120, 75 So. 860 
(1917); In re Estate of Pearce, 481 So. 2d 69 
(Fla. 4th D.C.A. 1986). 

See §736.0403(2)(a) providing that 
trusts containing land must comply with 
$689.05. 

Star. §737.111 applies to trusts 
created by Florida residents, and perhaps 
trusts created in Florida by nonresidents. 
Certain trusts involved with deferred 
compensation arrangements are explicitly 
excluded from the requirements of Fa. 
Srart. §737.111. See §737.111(5). An identi- 
cal exclusion is included in §736.0402(3). 

*? See Fla. Stat.. §737.111(1). This section 
does not apply to trusts created before 
October 1, 1995. Fia. Strat. §737.111(6). 

*S A trust is revocable if it is revocable by 
the settlor without the consent of either 
the trustee or a person holding an adverse 
interest. §736.0103(15). 

“4 The decision to restrict §736.0403(2) 
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to revocable trusts follows from the 
committee’s belief that compliance with 
testamentary formalities is justifiable as 
a matter of principle only for that class 
of trusts that operate as will substitutes. 
Revocable trusts serve that purpose, ir- 
revocable trusts do not. Stated differently, 
irrevocable outright transfers need not 
comply with testamentary formalities and 
the committee could find no convincing jus- 
tification for treating irrevocable transfers 
in trust any differently. 

%5 Section 736.0403(2(b) has no appli- 
cability to trusts created by non-Florida 
domiciliaries whether or not the trust 
was executed in Florida. Compare FLa. 
Stat. §737.111(2) which seems to imply 
that trusts executed by nonresidents 
are subject to the section if the settlor 
executes the trust in Florida. Conversely, 
§736.0403(2)(b) does not contain an “out” 
for trusts executed in other states. The 
section applies to revocable trusts created 
by Florida domiciliaries regardless of the 
place of execution and regardless of the 
location of the property held in the trust. 

The change from “resident” in §737.111 
to “domiciliary” in §736.0403(2) has no sub- 
stantive effect as the two terms are defined 
to be synonymous in §731.201(11). 

36 Fia. Stat. .§737.111 continues to apply 
to trusts created before that date. FLa. 
Srar. §736.0402(4). 

7 The formalities required are those 
for a will in Florida. Complying with the 
formalities for a will in some other state 
is not enough. 

A failure to comply with the require- 
ments of §736.0403(2)(b) does not result in 
the initial invalidity of a revocable trust. 
Rather, only the testamentary aspects 
of the trust are void. As under existing 
law, testamentary aspects means “those 
provisions of the trust that dispose of the 
trust property on or after the settlor’s 
death other to the settlor’s estate.” See 
§736.0403(2), final sentence. 

38 Like FLa. Stat. §737.4031(2), §736.04155 
does not apply to any trust created prior 
to January 1, 2001. §736.04115(3)(a). For 
this purpose, a revocable trust is deemed 
to be created on the date the trust becomes 
irrevocable. §736.04115(4). 

8° Like Strat. §737.4032, §736.0412 
does not apply to any trust created prior 
to January 1, 2001. §736.0412(4)(a). For 
this purpose, a revocable trust is deemed 
to be created on the date the trust becomes 
irrevocable. §736.0412(5). 

” See Rev. Rul. 73-142, 1973-1 C.B. 405. 

“! Section 736.0504 applies only with 
respect to the rights of creditors to compel 
distributions from discretionary trusts. It 
does not limit the right of a beneficiary to 
sue for an abuse of discretion or a failure 
to comply with a distribution standard. 
§736.0504(3). 

* No special language is necessary to 
create a spendthrift trust. A trust term 
to the effect that beneficial interests are 
subject to a spendthrift trust or words of 
similar import is sufficient to do the trick. 
§736.0502(2). 

Fra. Strat. §736.0502(1). This require- 
ment may be a departure from current law. 


As such, it applies only to trusts created 
after the effective date of the Code. 

4 Fria. Stat. §736.0502(3). 

* Tt is immaterial for this purpose that 
the discretion is subject to a standard or 
that it is coupled with language of direc- 
tion. §736.0506(1). 

“© The Code’s “last resort” requirement 
differs from that established by the Florida 
Supreme Court in its 1985 decision, Ba- 
cardi v. White, 463 So. 2d 218 (Fla. 1985), 
in that the Code requires only a single 
initial showing that traditional remedies 
are inadequate. 

‘7 See §736.0503(3). This subsection also 
preserves the existing procedures avail- 
able under the Uniform Interstate Family 
Support Act. See Fa. Srar. Ch. 88. 

Fra. Strat. §736.0505(1)(a). This rule 
applies only to property in the trust that 
would not otherwise be exempt by law if 
owned directly by the settlor. Hence the 
exemption for protected homestead is not 
jeopardized by its transfer to a revocable 
trust. 

Fia. Stat. §736.0505(1)(b). Accord 
U.T.C. §505(a)(2); Restatement (Third) of 
Trusts §58(2) and comment e (Tentative 
Draft No. 2, approved 1999); Restatement 
(Second) of Trusts §156 (1959). 

°° The term “power of withdrawal” does 
not include powers held by a trustee 
which are limited by an ascertainable 
standard or powers which require the 
consent of the trustee or an adverse per- 
son. See §736.0103(12). Hence, the rule in 
§736.0505(2)(a) appears consistent with 
the Supreme Court’s decision in Croom 
v. Ocala Plumbing & Electric Co., 62 Fla. 
460 (1911), which subjected trust property 
to the reach of creditors when the trust 
beneficiaries had an unrestricted right to 
access trust property. 

5! See §736.0505(2)(b). 

52 See §736.0505(b)(1) and (2). 

See §§736.05053 and 736.05055. 

Fria. Star. §736.0103(15). 

Fria. Star. §736.0603(1). The situations 
where a trustee’s duties are restricted by 
§736.0603 are not limited to traditional 
revocable trusts. Under §736.0603(2), dur- 
ing the period the power may be exercised, 
a holder of a power of withdrawal is given 
the rights of a settlor of a revocable trust 
with respect to the property subject to the 
power. Hence, if upon attaining a specified 
age, a beneficiary is given a continuing 
right to withdraw all trust property, the 
trustee has no duty to send notices, in- 
formation, accountings, or reports to any 
other beneficiary. 

See §736.0808(1). 

See generally §736.0602(3)(b). The 
“substantial compliance” test in this sec- 
tion may be more lenient than existing 
Florida law, which appears to require strict 
compliance. See Euart v. Yoakley, 456 So. 
2d 1327 (Fla. 4th D.C.A. 1984). 

As defined in the Code, “settlor” in- 
cludes anyone who transfers property to 
a new or existing trust. §736.0103(16). 
Under this definition, a trust can have 
more than one settlor. In such cases, 
§736.0602(2) specifies default rules for 
how the trust may be revoked or amended. 


As a general principle, each settlor may 
unilaterally revoke or amend his or her 
trust portion. But an exception applies if 
a trust consists of community property. To 
that extent, either spouse may revoke the 
trust, but amendments require the joinder 
of both. In all cases, if a trust is revoked 
or amended by fewer than all settlors, the 
trustee must promptly notify the other 
settlors of that fact. 

58 Strat. §736.0602(4). 

°° See generally §736.0701. A trustee need 
not give bond unless required by the terms 
of the trust or the court finds that a bond 
is needed to protect the interests of the 
beneficiaries. See §736.0702. 

6° See §736.0705. 

°! The Code’s provision giving a settlor 
the right to seek removal of a trustee is 
probably an expansion of existing law. See 
Sanders v. Citizens Nat. Bank of Leesburg, 
585 So. 2d 1064 (Fla. 5th D.C.A. 1991). So 
too is the “unfitness” criteria at least if 
and to the extent it permits removal in 
anticipation of an actual breach. 

62 See §736.0706(2) and (3). 

88 See §736.0704. The ability of qualified 
beneficiaries to designate a successor 
trustee is an expansion of existing Florida 
law. See Van Roy v. Hunter, 96 Fla. 194, 117 
So. 887 (1928). 

* A cotrustee’s participation is excused 
if the cotrustee is unavailable because 
of absence, illness, disqualification, or 
other temporary incapacity. In addition, a 
cotrustee’s participation is not required if 
the trustee has properly delegated perfor- 
mance of a function to another trustee. 

8 Fia. Star. §736.0703(6). 

86 Fa. Stat. §736.0703(7)(a) and (b). 

Fia. Star. §736.0703(8). Unlike the 
similar provision in existing law, section 
736.0703(8) does not require the notice of 
the dissent to be in writing. Compare FLa. 
Star. §737.404. 

See generally §736.0708. The authority 
of the court to adjust a trustee’s compensa- 
tion in this manner under existing law is 
unsettled. 

8° Stat. §736.0709(1) and (2). 
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THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 35 


: 
{ 
{ 
| 
{ 
J 
| 
4 ae. 
q 
‘ 
{ 
q 
q 
{ 
{ 


Deconstructing Damages for 
Destruction Evidence 


Martino Eradicates the First-party 
Tort of Spoliation of Evidence 


by Michael D. Starks 


poliation, or destruction of evidence,' has been per- 
formed on evidence of all types — paper records, 
electronic records, hard drives, and mechanical 
devices.” Spoliation can be negligent, intentional, 
or in bad faith, and can be committed by plaintiffs, defen- 
dants, or third parties such as governmental entities or 
insurance companies. The remedy for spoliation can be 
various sanctions, adverse inferences, rebuttable presump- 
tions, or tort damages. The duty to preserve evidence flouted 
by the spoliator can arise from a court order, a discovery 
request, a statute or administrative regulation, a contract, 
and perhaps common law. This article discusses the most 
recent and most dramatic change in Florida spoliation law. 
On July 7, 2005, in the case of Martino v. Wal-Mart Stores, 
Inc. , 908 So. 2d 342 (Fla. 2005), the Florida Supreme Court 
reversed two decades of Florida precedent by holding there 
is no longer a “first-party” tort cause of action for spoliation 
of evidence. The rationale of the Florida Supreme Court 
was that sanctions, an adverse inference, and a rebuttable 
presumption of negligence were sufficient to remedy past 
and deter future spoliation by defendants. This article 
examines the Martino decision, what Martino did and did 
not do, and the ramifications of the decision for the Florida 
practitioner in Florida’s state and federal courts. 


Third District Creates New Florida Spoliation Tort 
and the Spoliation Presumption in Two 
Different Opinions 

Spoliation of evidence burst onto Florida’s legal land- 
scape in 1984 as an independent tort claim with the Third 
District Court of Appeal’s opinion of Bondu v. Gurvich, 473 
So. 2d 1307 (Fla. 3d DCA 1984), disapproved of by Martino 
v. Wal-Mart Stores, Inc., 908 So. 2d 342 (Fla. 2005).* In 
Bondu, the Third District Court of Appeal relied on two 
California cases which had recognized the “third-party” 
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tort of spoliation of evidence,‘ occurring when evidence was 
destroyed by a third party, and not a party to the underly- 
ing lawsuit. The Third District expanded those California 
cases to create Florida’s negligent spoliation tort in the 
“first-party” context. The Third District reasoned that 


li]f ... an action for failure to preserve evidence or destruction of 
evidence lies against a party who has no connection to the lost 
prospective litigation, then, a fortiori, an action should lie against 
a defendant which, as here, stands to benefit by the fact that the 
prospect of successful litigation against it has disappeared along 
with the crucial evidence.” 


The Florida Supreme Court did not review Bondu.® 

On the same day the Third District decided Bondu, it 
also decided Valcin v. Public Health Trust, 473 So. 2d 1297 
(Fla. 3d DCA 1984), quashed in part and aff'd in part, 507 
So. 2d 596 (Fla. 1987).’ The Third District in Valcin did 
not address tort remedies for spoliation as it did in Bondu. 
Instead, the Third District in Valcin applied evidentiary 
presumptions to remedy alleged spoliation, holding that if 
the finder of fact found the defendant’s spoliation to have 
been merely negligent, then a rebuttable presumption of 
negligence applied. If the spoliation were found to be in- 
tentional, then an irrebuttable presumption of negligence 
arose.° 

Upon review of Valcin, the Florida Supreme Court ap- 
proved of the Third District’s rebuttable presumption of 
negligence when faced with negligent spoliation, with some 
clarifications. However, the Florida Supreme Court in Val- 
cin quashed the Third District’s irrebuttable presumption 
to remedy intentional spoliation, holding that an irrebut- 
table presumption would violate due process and short 
circuit the jury’s role unnecessarily. Instead, the Valcin 
court held that an adverse inference and sanctions under 
Florida Rule of Civil Procedure 1.380(b)(2) were available 
for intentional spoliation, and that a rebuttable presump- 
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tion of negligence was available for 
negligent spoliation by defendants. 

The Third District followed Bondu 
with Continental Ins. Co. v. Herman, 
576 So. 2d 313 (Fla. 3d DCA 1990), in 
which it identified the six elements 
of a negligent spoliation tort claim: 
1) Existence of a potential civil ac- 
tion; 2) a legal or contractual duty to 
preserve evidence which is relevant to 
the potential civil action; 3) destruc- 
tion of that evidence; 4) significant 
impairment in the ability to prove 
the lawsuit; 5) a causal relationship 
between the evidence destruction and 
the inability to prove the lawsuit; and 
6) damages. Other Florida district 
courts of appeal followed Bondu and 
Herman, particularly the Fourth Dis- 
trict Court of Appeal.'° 


Second and Fourth Districts 
Disagree with Third District 

The tide began to turn on January 29, 
2003, with the Fourth District Court of 
Appeal’s reversal of positions on the ex- 
istence of the spoliation tort in Martino 
v. Wal-Mart Stores, Inc., 835 So. 2d 1251 
(Fla. 4th DCA 2003), approved, 908 So. 
2d 342 (Fla. 2005). The Fourth District 
held that, “[djespite the decision in 
Bondu, having now squarely confronted 
the issue, we side with those courts that 
have held that an independent cause 
of action for spoliation of evidence is 
unnecessary and will not lie where the 
alleged spoliator and the defendant 
in the underlying litigation are one 
and the same.”"! The Fourth District 
in Martino noted that the California 
Supreme Court itself decided in 1998 
to renounce the lower California court’s 
recognition of the intentional tort of 
spoliation in the first-party context 
(upon which Bondu had relied).'* The 
Fourth District found persuasive the 
California Supreme Court’s reasoning 
that the existence of “the adverse infer- 
ences and the myriad of other available 
sanctions adequately remedy the wrong 
suffered by the plaintiff as the result 
of the loss of the evidence,” as well as 
the California high court’s concerns 
about the various pitfalls of the tort. 
The Fourth District pointed out that 
the Florida rules governing attorneys 
prohibit tampering with evidence, and 
noted that any number of sanctions 
are available to the wronged plaintiff, 


including adverse inferences and pre- 
sumptions.'’ The Fourth District certi- 
fied conflict with the Third District’s 
Bondu opinion. 

Not quite two months later, on March 
12, 2003, in Jost v. Lakeland Regional 
Medical Center, Inc., 844 So. 2d 656 
(Fla. 2d DCA 2003), rev. dism., 888 So. 
2d 622 (Fla. 2004), the Second District 
Court of Appeal “aligned” itself with the 
Fourth District's Martino opinion and 
renounced the tort of spoliation when 
it is the defendant in the underlying 
action who is accused of spoliating."* 


Florida Supreme Court Sides 
with the Fourth District 

The Florida Supreme Court granted 
review of Martino and Jost, and con- 
solidated the cases for purposes of oral 
argument, which it heard on April 
6, 2004." The Jost case settled after 
oral argument, and the appeal was 
dismissed.'* But 15 months after oral 
argument, the Florida Supreme Court 
approved the Fourth District’s holding 
in Martino and held that there was no 
longer a tort cause of action for first- 
party spoliation in Florida. Thus, 20 
years after Bondu established spolia- 
tion tort damages in the first-party 
context, the Florida Supreme Court 
disapproved of Bondu and held that 
Valcin’s rule-based and evidentiary- 
based methods of handling intentional 
and negligent spoliation were the 
preferable way to handle spoliation 
by “first-party” defendants." 


Martino Analyzed Under 
Four Different Rubrics 

Conceptually, spoliation can rear its 
head in a myriad of factual cireum- 
stances. Therefore, for the purposes of 
fully explaining the Martino decision, 
it is necessary to analyze spoliation in 
a “big picture” way. Accordingly, spoli- 
ation needs to be analyzed under four 
interrelated axes or rubrics: Remedy 
(sanctions or tort damages); identity 
(plaintiff, defendant or third-party 
spoliator); culpability (intentional, 
negligent, or bad faith); and duty (is 
one required for a remedy, and if so, 
what is the source of the duty?). The 
Martino decision affects all of these 
aspects of Florida spoliation law in 
some manner, directly or indirectly. 

¢ Remedy — There are basically 
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two types of remedies for spoliation 
— sanctions or tort damages. As for 
sanctions, in addition to remedies 
available pursuant to Florida Rule of 
Civil Procedure 1.380,'* “[c]hief among 
these sanctions are the adverse 
evidentiary inferences and adverse 
presumptions.”® In fact, the concept 
of spoliation began as an evidentiary 
presumption to punish a defendant for 
disposal or concealment of evidence.”° 
While it destroyed the first-party 
spoliation tort, the Florida Supreme 
Court’s Martino decision reaffirmed 
its earlier decision in Valcin v. Public 
Health Trust, 507 So. 2d 596 (Fla. 
1987), holding that sanctions under 
Rule 1.380(b)(2) of the Florida Rules 
of Civil Procedure and adverse infer- 
ences, or evidentiary presumptions, 
were the appropriate ways to handle 
spoliation by a defendant.”! The 
Florida Supreme Court, therefore, in 
no way approved of spoliation, and 
indeed in Martino was arguably sig- 
naling to lower courts to be bolder in 
applying Rule 1.380(b)(2) sanctions, 
Valcin’s adverse inferences and pre- 
sumptions in appropriate cases. 

For the Florida practitioner in fed- 
eral court, the issue of “remedy” has 
been a little simpler, in that there is 
no “federal” tort of spoliation.” There- 
fore, unless state tort law applies to 
the case,”’ the federal court is limited 
to sanctions as the sole remedy for 
spoliation. This is not, however, a 
weak remedy, as the federal courts 
can sanction “bad faith” spoliation 
pursuant to Rule 37(b)(2) of the Fed- 
eral Rules of Civil Procedure* or use 
their own inherent power utilizing 
such sanctions as adverse inferences 
or striking of pleadings.”° Martino, of 
course, does not affect a federal court’s 
ability to handle litigation abuse in its 
own forum through sanctions. 

¢ Identity — The second type of spo- 
liation remedy consists of a tort claim 
for money damages. In the case law, 
the two types of spoliation tort claims 
generally mentioned are “first-party” 
and “third-party” spoliation claims. 
A “first-party” spoliation claim is one 
“in which the defendant who allegedly 
lost, misplaced, or destroyed the evi- 
dence was also a tortfeasor in causing 
the plaintiff’s injuries or damages.””° 
Martino did away with such claims. 
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The other subcategory of spoliation 
tort claims normally mentioned in 
the case law is “third-party” spoliation 
claims, “which occur when a person or 
an entity, though not a party to the un- 
derlying action causing the plaintiff's 
injuries or damages, lost, misplaced, 
or destroyed evidence critical to that 
action” — in which case “[t]he plain- 
tiff attempts to recover for the loss 
of a probable expectancy of recovery 
against the first-party tortfeasor.””’ 
Martino specifically stated that it 
was not considering whether there is 
a cause of action against a third party 
for spoliation of evidence. 

The third potential type of spoliation 
tort claim not even mentioned in Mar- 
tino is actually a counterclaim against 
a spoliating plaintiff.* Certainly spoli- 
ating plaintiffs have been sanctioned 
by Florida courts for spoliation,”’ but 
spoliation counterclaims have also 
been indirectly mentioned in some 
Florida cases, without disapproval or 
approval.*’ Martino does not address 
spoliation counterclaims at all, but to 
the extent spoliation counterclaims 
were ever valid in Florida, pre- or post- 


Martino,*' the same policy justifications 
for prohibiting first-party spoliation 
claims against defendants (i.e., avail- 
ability and sufficiency of sanctions, evi- 
dentiary inferences and presumptions), 
apply with at least as much logical force 
to spoliation counterclaims against 
plaintiffs. In both first-party spoliation 
claims and spoliation counterclaims, 
the spoliator is before the court and 
under its jurisdiction, and can be sanc- 
tioned as the court deems appropriate. 
It is unclear whether tort counterclaims 
ever were cognizable, but post-Martino, 
their validity is extremely doubtful. 

Because there is no “federal” tort 
of spoliation,® the foregoing analysis of 
“identity” applies whether the spoliation 
tort is pled in Florida’s state or federal 
courts because any spoliation tort claim 
would derive from state law. 

¢ Culpability — The third way 
to categorize spoliation claims is by 
degree of culpability of the alleged 
spoliator,** and once again, Martino 
makes its presence felt. There is no 
question that negligent spoliation can 
be the source of a tort claim (of course, 
post-Martino, not in the first-party 


context), but there is also Florida au- 
thority for intentional spoliation tort 
claims.** Although Martino involved 
negligent first-party spoliation, the 
Florida Supreme Court did not limit 
its abolition of first-party claims to 
the accidental variety, and indeed, 
specifically differentiated the ways 
it prescribed that trial courts should 
remedy both negligent and intention- 
al first-party spoliation.*° The logical 
conclusion is that, post-Martino, there 
are no more first-party spoliation 
claims of any kind. However, Martino 
did not consider the continued valid- 
ity of third-party spoliation claims, be 
they negligent or intentional, so they 
continue to be viable. Spoliation coun- 
terclaims are not directly affected by 
Martino, but their viability, regardless 
of the level of culpability, is in doubt 
as described above. 

As to the remedy of sanctions, 
however, the issue of “culpability” 
post-Martino is clearer.** In Martino, 
the Florida Supreme Court reiterated 
that courts should follow its direction 
in Valcin, and held that when the spo- 
liation is intentional, sanctions under 
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Rule 1.380(b)(2) and an adverse infer- 
ence are the appropriate remedies.*’ On 
the other hand, the Martino court held 
that when the spoliation is negligent, 
the Valcin rebuttable presumption of 
negligence should be applied.** 

For the Florida practitioner in feder- 
al court dealing with a spoliation tort 
claim, there would be no difference on 
this “culpability” issue because the 
federal courts follow Florida spolia- 
tion tort law. *° On the other hand, for 
sanctions, federal courts (when ap- 
plicable) have a higher threshold for 
“culpability” and only recognize bad 
faith spoliation as sanctionable.* It 
would appear then, at least for ac- 
cidental spoliators, federal court is 
theoretically a more favorable venue, 
at least as to sanctions on which fed- 
eral law governs.*! 

However, there are two Federal 
Rules of Civil Procedure now being 
considered for amendment which are 
relevant to this sanctions discussion, 
namely Rules 11 and 37, which may 
change the favorability of federal 
courts. Rule 11’s proposed amend- 
ment was included in the House’s 
Lawsuit Abuse Reduction Act of 
2005, which was passed by the US. 
House of Representatives on October 
27, 2005. The House’s proposed Rule 
11 amendment enhances the rule to 
apply to any state court proceeding 
which substantially affects interstate 
commerce, and, among other things, 
subjects “whoever willfully destroys 
documents sought in any federal 
proceeding” to mandatory sanctions 
and contempt.*” On the other hand, 
other proposed amendment related to 
spoliation is the creation of Rule 37(f) 
of the Federal Rules of Civil Procedure 
which, as described in the committee 
notes, “focuses on a distinctive feature 
of computer operations, the routine 
alteration and deletion of information 
that attends ordinary use,” and states, 
“Absent exceptional circumstances, a 
court may not impose sanctions under 
these rules on a party for failing to 
provide electronically stored infor- 
mation lost as a result of the routine, 
good-faith operation of an electronic 
information system.”** The Supreme 
Court has approved the proposed Rule 
37(f) (along with other amendments to 
the Federal Rules of Civil Procedure 


related to electronic data discovery) 
and it has been sent to Congress, 
which, unless opposed, will take effect 
on December 1, 2006.** 

¢ Duty — Spoliation tort claims 
require a duty to preserve in order to 
succeed, in that a duty is the second 
of five elements needed to state a tort 
claim.*? Most other leveling or cali- 
brating mechanisms used by Florida 
courts to remedy spoliation, such as 
sanctions and rebuttable presump- 
tions, also require a breached duty to 
preserve.*° But adverse inferences, on 
the current state of Florida law, do not. 
The Florida Supreme Court did not 
address this issue in Martino, which 
drew the ire of Justice Wells. 

Although it is clear that such a duty 
can be found in a statute,*” adminis- 
trative regulation,** contract,’ court 
order,” or “duly served discovery re- 
quest,”*' uncertainty lies when these 
duty-sources are not present in the 
facts of the case, as in Martino, but 
evidence has nevertheless been spo- 
liated.** In fact, the lack of a specific 
duty to preserve the evidence was 
the reason the trial court in Martino 
refused to allow the plaintiff either a 
first-party tort claim or sanctions in 
the form of an adverse inference or 
Valcin rebuttable presumption.* The 
Fourth District in Martino, however, 
affirmed the trial court “[i]Jrrespective 
of the duty issue” and instead decided 
to do away with first-party spoliation 
claims in toto on policy grounds.* As 
for the sanctions issues, however, the 
Fourth District admitted that the 
defendant under the facts of Martino 
had no duty to preserve evidence, and 
noted that the defendant’s lack of a 
duty precluded plaintiff from being 
entitled to a Valcin rebuttable pre- 
sumption of negligence. The Fourth 
District, however, reversed the trial 
court’s entry of a directed verdict in 
the favor of the defendant, holding 
that the plaintiff was entitled to an 
adverse inference due to the defen- 
dant’s spoliation of evidence despite 
the lack of a duty to preserve on the 
part of the defendant: 


Unlike the presumption of negligence 
which may arise under Valcin, the adverse 
inference concept is not based on a strict 
legal “duty” to preserve evidence. Rather, 
an adverse inference may arise in any 
situation where potentially self-damaging 
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evidence is in the possession of a party 
and that party either loses or destroys 
the evidence.” 


Justice Wells’ specially concur- 
ring Martino opinion referenced the 
Fourth District’s earlier decision in 
New Hampshire Insurance Co., 559 
So.2d 102 (Fla. 4th DCA 1990), to 
which the Fourth District cited for the 
proposition that an adverse inference 
does not require a duty to preserve, 
and concluded that there was neither 
a basis for the above statement in that 
case nor any other.*® Justice Wells 
went on to state that it appeared the 
Fourth District had “attemptled] to 
skirt Wal-Mart’s lack of duty by mak- 
ing an erroneous distiction between a 
Valcin presumption and an ‘adverse 
inference.”*’ A duty to preserve, in 
Justice Wells’ view, is required for any 
sanction as it is for a spoliation tort 
claim. Since a duty to preserve did 
not exist in Martino (agreeing with 
the trial court), Justice Wells would 
have quashed that portion of the 
Fourth District’s decision reversing 
the trial court’s entry of a directed 
verdict for the defendant. Justice 
Wells opined that, “Unless there is 
a legally defined duty, I believe that 
presumptions or sanctions against 
owners or possessors of property for 
spoliation of evidence have serious 
due process concerns under both the 
United States and Florida Constitu- 
tions. ...This is an extremely impor- 
tant issue which should be confronted 
by this [c]ourt.”** 

On this very issue, the Fourth Dis- 
trict, post-Martino, recently seemed 
to contradict itself twice within three 
sentences on this issue in Golden 
Yachts, Inc. v. Hall, 920 So. 2d 777, 
781 (Fla. 4th DCA 2006). First, the 
Fourth District inferred that a duty 
to preserve was required for all spo- 
liation sanctions by including duty to 
preserve in its three-factor test to be 
used prior to “exercising any level- 
ing mechanism due to spoliation of 
evidence.” But in the very next sen- 
tence, the Fourth District explicitly 
stated that a duty to preserve was 
not required for an adverse infer- 
ence.’ In the next sentence, however, 
the Fourth District stated, “The trial 
court was able to answer the three 
threshold questions in the affirma- 
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tive, thereby justifying the use of the 
adverse inference instruction.”®° 

Although this contradictory lan- 
guage is confusing, judging by the 
more direct language, no duty to 
preserve is required for an adverse 
inference to be awarded, despite the 
strong advice of Justice Wells’ concur- 
ring opinion in Martino, which is not 
precedential authority.®' Accordingly, 
in the absence of later interdistrict 
conflict, the Fourth District’s holding 
that no duty to preserve is required 
for imposition of an adverse infer- 
ence is Florida law and binding on 
all trial courts, at least in cases of 
intentional spoliation, to which the 
Florida Supreme Court limited such 
adverse inferences. 


Common Law Presuit Duty? 

There is, however, a broader question 
that remains open post-Martino. That 
question is whether there is a common 
law duty to preserve evidence in the 
absence of any other source of a duty 
to preserve, an issue that has been the 
source of much scholarly and judicial 
debate.*' Two cases from the Fourth 
District and one from the Third District 
have been quoted as potentially creat- 
ing a presuit, common law duty to pre- 
serve evidence.® However, the Fourth 
District itself has recently stated that 
neither case created a common law 
duty to preserve evidence. Moreover, 
the Third District has held that absent 
formal notice of an intent to file suit 
to the alleged spoliator (and adequate 
proof thereof), there is no common law 
duty to preserve evidence.” To date, 
however, the Florida Supreme Court 
has not considered whether there is a 
presuit common law duty to preserve 
evidence, with or without notice. 

As noted by Justice Wells, the issue of 
duty to preserve is a critical one because 
“storage space, both in warehouses and 
in computers, have finite limits.” The 
uncertainty as to whether the courts 
will find a presuit common law duty 
at all, or, if notice is required, whether 
such notice was “adequate” to create 
the duty, presents great problems and 
risks for businesses who are subject to 
the “constant threat of litigation.” 

For the Florida practitioner in 
federal court, it should be noted that 
there may then be a presuit duty to 


preserve in federal court.” However, 
this is only the case if the spoliator 
was on prior explicit notice that a 
lawsuit is or will be filed.” 


Other Areas of Law Affected by 
Presuit Duty to Preserve 

As questioned by one commentator, if 
there is a presuit common law duty to 
preserve, “Would a landowner be guilty 
of spoliation of evidence simply because 
he fills in a hole in his premises that 
someone tripped in to make his property 
safer? [or] Is a store owner guilty of de- 
stroying evidence because he cleans up 
a spill in which a patron fell or because 
he retiles the floor to make it safer?” 
If the answers to these questions are 
held to be “Yes,” then other areas of law 
would be called into question. 

For instance, FS. §90.407 and Feder- 
al Rule 407, which prohibit admission 
of “subsequent remedial measures” 
to prove liability, will be rendered 
meaningless for defendants if there 
is always a presuit duty to preserve. 
“The policy behind [this exclusion] 
is to encourage repairs, recognizing 
that if the evidence were admissible 
against the person making the repair, 
the person would be penalized for an 
attempt to prevent future injuries.”” A 
common law duty to preserve evidence 
would not only make the “subsequent 
remedial measure” (i.e., spoliation) 
taken by the defendant potentially ad- 
missible, but it would also potentially 
render the defendant who performed 
the “subsequent remedial measure” 
subject to sanctions, an adverse infer- 
ence, or a rebuttable presumption of 
negligence. At least one federal court 
has rejected such a result.” 

Plaintiffs also would not escape 
the conundrum created by the pros- 
pect of a presuit common law duty 
to preserve evidence. For instance, it 
is common knowledge that plaintiffs 
have a duty to mitigate their damages 
under the doctrine of “avoidable con- 
sequences.””° But it has been asserted 
that if a plaintiff does so, for instance, 
by making necessary but nonemer- 
gency repairs, that plaintiff should be 
sanctioned.”® A finding of a common 
law duty to preserve evidence would 
put plaintiffs in the untenable posi- 
tion of either being accused of failing 
to mitigate damages, or being accused 


of spoliation. Clearly the issue of the 
existence vel non of a presuit common 
law duty to preserve evidence is one 
that needs to be resolved by Florida’s 
highest court. 


Conclusion 

The Florida Supreme Court’s 
Martino decision reversed 20 years 
of Florida precedent by eradicating 
“first-party” spoliation tort claims 
— that much is clear. But because 
spoliation is such a complex and wide- 
ranging issue, it will be years before 
many other questions are answered, 
creating uncertainty and additional 
expenses, both in storage costs and 
litigation expenses. 


' Silhan v. Allstate Ins. Co., 236 F. Supp. 2d 
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ment. Green Leaf Nursery v. E.I. DuPont De 
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renouncing intentional first-party spolia- 
tion tort, disapproving of Smith v. Superior 
Court, 198 Cal. Rptr. 829 (Cal. Ct. App. 
1984), and denying that it recognized a 
spoliation tort in footnote 1 of Williams v. 
California, 664 P.2d 137 (Cal. 1983)). 

8 Martino, 835 So. 2d at 1254-56. 

4 Jost, 844 So. 2d at 658. 

© The oral argument can be viewed and 
read at www.wfsu.org/gavel2gavel/ar- 
chives/04-04.html#APR6. 

6 Jost v. Lakeland Regional Medical 
Center, Inc., 888 So. 2d 622 (Fla. 2004) 
(dismissing review). 

17 Martino v. Wal-Mart Stores, Inc., 908 
So. 2d 342, 347 (Fla. 2005) (“Now that 
we consider whether the remedy against 
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1990); DePuy, Inc. v. Eckes, 427 So. 2d 306, 
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of action for spoliation where a state law 
claim does not exist.”). 

*8 See, e.g., Silhan, 236 F. Supp. 2d at 1305, 
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De Nemours and Co., 341 F.3d 1292, 
1308 (11th Cir. 2003) (same). 

** Rule 37(b)(2) of the Federal Rules of 
Civil Procedure is substantively similar 
to Florida Rule 1.380(b)(2). Accordingly, 
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to spoliators, see note 18. 

*> See Banco Latino, S.A.C.A. v. Gomez 
Lopez, 53 F. Supp. 2d 1273, 1277 (S.D. Fla. 
1999); Hickman v. Carnival Corp., 2005 
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New Hampshire Ins. Co. v. Royal Ins. Co., 
559 So. 2d 102, 103 (Fla. 4th D.C.A. 1990); 
Fleury v. Biomet, Inc., 865 So. 2d 537, 539 
(Fla. 2d D.C.A. 2003). 

30 See Deakter v. Menendez, 830 So. 2d 124, 
126 (Fla. 3d D.C.A. 2002); Yoder v. Kuvin, 
785 So. 2d 679, 680 (Fla. 3d D.C.A. 2001). 

31 Cf. Unigard Sec. Ins. Co. v. Lakewood 
Engineering & Mfg. Corp., 982 F.2d 363, 
371 (9th Cir. 1992) (“As the district court 
noted, the spoliation tort has only been ap- 
plied when a defendant — or a third-party 
with a duty to the plaintiff — has spoliated 
evidence. ... Whether [the plaintiff's] filing 
of the suit after having spoliated evidence 
harmed [the defendant] is a Rule 11 is- 
sue, however; it does not present a valid 
spoliation claim.”). On the other hand, a 
defendant faced with a spoliating plain- 
tiff or third party would be wise to assert 
such spoliation as an affirmative defense. 
See McCorvey v. Baxter Healthcare Corp., 
298 F.3d 1253, 1259 (11th Cir. 2002) 
(“[S]poliation was never pleaded as an af- 
firmative defense by the defendants, and 
therefore it is not considered a spoliation 
case.”). (Emphasis added). 

* See Sterbenz, 205 F. Supp. 2d at 74. 

%3 Rubin, Tort Reform, 51 Fua. L. Rev. 345, 
354-55; Peltz, Redefining Spoliation, 29 
F.a. Sr. U. L. Rev. at 1325-26. 

“4 Silhan v. Allstate Insurance Company, 
236 F. Supp. 2d 1303, 1308 (N.D. Fla. 2002) 
(citing Florida cases). 

%° Martino, 908 So. 2d at 346-47. 

°6 Valcin, 507 So. 2d at 599; Martino, 908 
So. 2d at 346-47. 

%7 Martino, 908 So. 2d at 346. 

** The Fourth District recently missed 
the Florida Supreme Court’s distinction in 
Martino between adverse inferences and 
presumptions as to the “culpability” issue 
by lumping “adverse evidentiary infer- 
ences and adverse presumptions” together 
as remedy alternatives to negligent spolia- 
tion. Golden Yachts, Inc. v. Hall, 920 So. 2d 
777 (Fla. 4th D.C.A. 2006) (citing Martino, 
908 So. 2d at 346-47). 

“° However, one federal court, a few days 
before the Florida Supreme Court’s Mar- 
tino opinion, contrary to Florida case law 
recognizing such a claim, expressed doubt 
as to whether intentional spoliation has 
ever been a valid tort cause of action in 
Florida because the Florida courts had 
not defined or applied its elements. James 
v. US. Airways, Inc., 375 F. Supp. 2d 1352 
(M.D. Fla. 2005). James, however, stands 
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alone on that issue. Cf. Silhan, 236 F. Supp. 
2d at 1308 (citing Florida cases). 

© See, e.g., Bashir v. Amtrak, 119 F.3d 929, 
931 (11th Cir. 1997) (citing Vick v. Texas 
Employment Comm’n, 514 F.2d 734, 737 
(5th Cir. 1975)); Banco Latino, 53 F. Supp. 
2d at 1277. 

4! Martinez v. Brink’s, Inc., 2006 WL 
551239, *5 n.7 (11th Cir. 2006). 

*2 See Robert G. Seidenstein, Dagger in Fed 
Bill?, 14 N.J. Law.: Wkty Newspaper 2301 
(Nov. 21, 2005); Marshall H. Tanick, Com- 
mentary: Cases, Congress Consider Counsel 
Culpability, Daity Recorp (St. Louis, MO/St. 
Louis Countian) (February 25, 2006). 

+ Kenneth J. Withers, We've Moved the Two 
Tiers and Filled in the Safe Harbor: Federal 
Rulemakers Respond to Public Comments 
on Electronic Discovery, 52 Fev. Law 50, 63 
(Nov/Dec. 2005) (hereinafter Safe Harbor). 

“4 Withers, Safe Harbor, 52 Frep. Law. at 54. 
For a further discussion of various electronic 
evidence issues, see Stephen M. Cohen, Elec- 
tronic Data and Discovery: Nightmare or 
Opportunity?, 76 F.a. B.J. 30 (Feb. 2002). 

45 Continental Ins. Co. v. Herman, 576 So. 
2d 313, 315 (Fla. 3d D.C.A. 1990); Miller 
v. Allstate Ins. Co., 650 So. 2d 671, 673 n.1 
(Fla. 3d D.C.A. 1995). 

46 Golden Yachts, Inc. v. Hall, 920 So. 2d 
777, 781 (Fla. 4th D.C.A. 2006). 

“” See, e.g., Builder’s Square, Inc. v. Shaw, 
755 So. 2d 721 (Fla. 4th D.C.A. 1999). But 
see, Barbosa v. Liberty Mut. Ins. Co., 617 So. 
2d 1129, 1129-30 (Fla. 3d D.C.A. 1993). 

‘8 See, e.g., Valcin v. Public Health Trust, 
507 So. 2d 596, 601 (Fla. 1987). 

9 Miller v. Allstate Ins. Co.,573 So. 2d 24, 27 
(Fla. 3d D.C.A. 1990). However, Florida law is 
conflicting as to whether a mere promise (not 
a contract with mutuality of obligation) can 
create such a duty. Compare Brown v. City 
of Delray Beach, 652 So. 2d 1150, 1153 (Fla. 
4th D.C.A. 1995), with Royal & Sunalliance 
v. Lauderdale Marine Center, 877 So. 2d 843, 
845 n.2 (Fla. 4th D.C.A. 2004). 

”” See Rockwell Int'l Corp. v. Menzies, 561 
So. 2d 677 (Fla. 3d D.C.A. 1990). 

5! Strasser v. Yalamanchi, 783 So. 2d 1087, 
1093 (Fla. 4th D.C.A. 2001). See also Figgie 
Int’l., Inc. v. Alderman, 698 So. 2d 563, 567 
(Fla. 3d D.C.A. 1997). 

» Peltz, Redefining Spoliation, 29 Fia. Sr. 
U.L. Rev. at 1321 (citing cases). 

Martino, 835 So. 2d at 1253-54. 

4 See id. at 1253-56. 

® Td. at 1256-57. The Fourth District 
noted, however, that the adverse infer- 
ence could only be argued to the jury by 
counsel in closing argument, but that a 
jury instruction on the matter was not 
appropriate. Jd. at 1257 n.2. 

6 Martino, 908 So. 2d at 349 (Wells, J., 
specially concurring). 

Id. at 348-49. 

Td. at 348-50. 

® Id. (quoting Martino, 835 So. 2d at 
1257). 

® Td. (citing Martino, 835 So. 2d at 1257). 

5! See Silhan v. Allstate, 236 F. Supp. 2d 
1303, 1309 (N.D. Fla. 2002) (Florida appel- 
late judge’s “statements appear in a specially 
concurring opinion, which is not precedential 
authority.”). 

® See Pardo v. State, 596 So. 2d 665, 666 
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(Fla. 1992) (“Thus, in the absence of inter- 
district conflict, district court decisions bind 
all Florida trial courts.”) 

63 Martino, 908 So. 2d at 346-47. 

54 See e.g., Peltz, Redefining Spoliation, 29 

Fi. St. U. L. Rev. at 1320-25; Rockenbach, 
Double-Edged Sword, 75 F.a. B.J. at 34. 
% Peltz, Redefining Spoliation, 29 Fa. Sr. 
U. L. Rev. at 1304-11 (discussing Sponco 
Manufacturing, Inc. v. Alcover, 656 So. 2d 
629 (Fla. 3d D.C.A. 1995); Hagopian v. 
Publix Supermarkets, Inc., 788 So. 2d 1088, 
1091 (Fla. 4th D.C.A. 2001); and St. Mary’s 
Hospital, Inc. v. Brinson, 685 So. 2d 33 (Fla. 
4th D.C.A. 1996). This conflict may require 
a federal court to prognosticate the Florida 
Supreme Court's position. See Florida Steel 
Corp. v. Whiting Corp., 677 F. Supp. 1140, 
1142 n.3 (M.D. Fla. 1988). 

°° Royal & Sunalliance v. Lauderdale 
Marine Center, 877 So. 2d 8438, 846 (Fla. 4th 
D.C.A. 2004) (“neither Hagopian nor Brinson 
establishes a duty to preserve evidence when 
litigation is merely anticipated”). 

5 Pennsylvania Lumberman’s Mut. Ins. 
Co. v. Florida Power & Light Co., 724 So. 
2d 629, 630 (Fla. 3d D.C.A. 1998). See also 
Silhan, 236 F. Supp. 2d at 1309; James v. 
US. Airways, Inc., 375 F. Supp. 2d 1352, 1354 
(M.D. Fla. 2005). 

6° Martino, 908 So. 2d at 349 (Wells, J. 
specially concurring). Of course, plaintiffs 
control when (and if) a lawsuit is brought, 
and plaintiffs individually, generally speak- 
ing, have far less evidence to preserve than a 
big corporation. However, because insurance 
companies often store physical evidence 


for a plethora of potential plaintiffs, “[i]t is 


essentially impossible for everyone (even 
an insurance company) to hold onto every 
piece of potential evidence just because 
there is a possibility that litigation may arise 
sometime in the future.” Silhan, 236 F. Supp. 
2d at 1309 n.8. Therefore, although at first 
blush it would appear that a common law 
presuit duty to preserve evidence pragmati- 
cally makes a little more sense for plaintiffs 
than it does for defendants from a “storage 
space” viewpoint, it actually does not in the 
real world. 

89 Td. at 349 n.3 (quoting Martin H. Redish, 
Electronic Discovery and the Litigation Ma- 
trix, 51 Duke L.J. 561, 623-25 (2001)). See 
also Silhan, 236 F. Supp. 2d at 1309. 

© Banco Latino, 53 F. Supp. 2d at 1277 (“A 
litigant is under a duty to preserve evidence 
which it knows, or reasonably should know, 
is relevant in an action. ... Sanctions may be 
imposed upon litigants who destroy docu- 
ments while on notice that they are or may 
be relevant to litigation or potential litiga- 
tion, or are reasonably calculated to lead 
to the discovery of admissible evidence.”) 
(emphasis added). 

7! Silhan, 236 F. Supp. 2d at 1309. See 
Hickman, 2005 WL 3675961 at *2 (citing 
Silhan, 236 F. Supp. 2d at 1309; Royal & 
Sunalliance, 877 So. 2d at 845-46). 

” Peltz, Redefining Spoliation, 29 F.a. Sr. 
U.L. Rev. at 1311. 

*3 CHARLES W. EHRHARDT, FLORIDA EVIDENCE 
407.1 at 278 (2005 ed.). 

™ Hickman v. Carnival Corp., 2005 WL 
3675961, *1 (S.D. Fla.2005) (“it would evis- 
cerate Federal Rule of Evidence 407, and 
would create liability”). 


The principle of “avoidable consequences,” 
sometimes called the duty to mitigate dam- 
ages, requires “that one seeking damages as 
a result of another’s act cannot recover those 
damages which he could have avoided by 
the exercise of reasonable care.” Jenkins v. 
Graham, 237 So. 2d 330, 332 (Fla. 4th D.C.A. 
1970). 

6 See Craftmaster of Brevard, Inc. v. Mead 
Constr., Inc., 858 So. 2d 1253, 1255 (Fla. 
5th D.C.A. 2003) (Griffin, J. concurring) 
(court denied interlocutory review but the 
concurring judge referred to the trial court’s 
ruling as “an interesting lurch in the law of 
spoliation” where the trial court held that 
contractor had been “substantially impaired 
in defending [owner's] claim because of [own- 
er’s] intentional destruction of evidence, i.e., 
making the repair.”) (emphasis in original). 
Cf Vega v. CSCS International, N.V., 795 So. 
2d 164 (Fla. 3d D.C.A. 2001) (having surgery 
to repair a herniated disc without getting a 
second opinion which defendant requested 
by letter was not spoliation of evidence war- 
ranting sanctions). 
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University of Florida. 
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EVALUATING PROVISO 
THE STATE BUDGET 


Is the Florida Legislature 
Complying with the Constitution? 


by Marc W. Dunbar and Nelson Diaz 


ach spring, the Florida Legislature convenes in 

accordance with the Florida Constitution to con- 

sider a myriad of legislation.' Of more than 3,000 

bills filed each year, only one is constitutionally 
required to be acted upon by our citizen legislators: the Gen- 
eral Appropriations Act.” No single measure has a broader 
reach in impacting the lives of every Floridian. In 2006, the 
legislature spent over $73 billion, providing detailed spend- 
ing instructions (in the form of proviso language) for each 
tax dollar spent. Given the complexity of such a spending 
plan, the legislature occasionally, albeit inadvertently, goes 
beyond its constitutional authority by including within 
the General Appropriations Act some nonfiscal provisions 
which alter, repeal, or create substantive law. 

Over the last several years, Florida Governor Jeb Bush 
has questioned the propriety of some proviso language in 
the General Appropriations Act. Within the 2004 consti- 
tutionally required letter to Florida’s secretary of state 
outlining his annual line item vetoes, Gov. Bush expressed 
these concerns: 


In the recent past, the executive branch has seen a gradual 
increase in the level of attempted legislative interference in the 
expenditure by the executive of funds already appropriated by 
the legislature. This attempted interference has no place once the 
budget process has been concluded. Although it is appropriate and 
legal for the legislature to exercise its oversight responsibilities 
during its approval of a budget, its attempts to direct the manner 
and timing by which the executive exercises its authority is inap- 
propriate and an abuse of legislative power. It violates our consti- 
tutional concept of the separation of powers.... Because the proviso 
itself does not constitute a specific appropriation, it is not subject 
to gubernatorial veto without also vetoing the funds to which the 
proviso is attached. However, it is important that I express my 
serious concerns regarding the legality of such proviso and reserve 
the right to seek an appropriate remedy in the future.’ 
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The offensive language at issue in that veto letter 
involved requirements for ongoing consultation by the 
executive branch with the legislature as a prerequisite to 
the expenditure of appropriated funds.‘ This language is 
one example of budget proviso which the legislature uses to 
shape our laws and create public policy. This article assists 
the practitioner in evaluating proviso language found in 
a General Appropriations Act (or any corresponding ap- 
propriations implementing bills) against the constitutional 
restrictions placed on the legislature. 

The power to appropriate funds from the state treasury 
is a duty assigned exclusively to the legislature by Article 
III of the Florida Constitution.° This “power of the purse” 
however, is not absolute and is tempered by two very basic 
restrictions. First, Article III, §6 states that all general 
laws must “embrace but one subject and matter properly 
connected therewith.”° Although appropriations bills are 
not “general laws,” many of the laws enacted in conjunc- 
tion with, or to implement, the appropriations bills are, 
in fact, general laws and, thus, are subject to the single 
subject requirement for general laws.’ Second, Article III, 
§12 prohibits the inclusion in appropriations bills of any 
subjects other than appropriations.* Collectively, these two 
sections are referred to as the “single subject requirement” 
governing the appropriations process. 

Before embarking on an evaluation of the single subject 
boundaries as interpreted by Florida’s courts, an over- 
view of the policy behind the single subject requirement 
is necessary. In one of the first cases evaluating a single 
subject challenge to an appropriations bill, the Florida 
Supreme Court concluded that “the purpose of [the single 
subject requirement] is generally conceded to be to pre- 
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vent including in bills appropriating 
money to carry on the government of 
the [s]tate, measures foreign to that 
purpose, and by taking advantage of 
the necessities of the [s]tate, force the 
legislature to adopt them, or stop the 
entire machinery of the government 
for want of funds to carry it on.”® This 
practice, later referred to as “logroll- 
ing,” has been denounced by the 
Florida Supreme Court as a vehicle 
for circumventing the veto power of 
the governor and as a means of “em- 
pire building” by the legislature.'° The 
assurance sought by the court was 
that when an appropriation bill is up 
for consideration, the public should 
have confidence that its adoption is 
not prejudiced by the injection of any 
other matters, regardless of their 
merit."' 

The seminal case evaluating the 
boundaries of the appropriations 
single subject requirement is Brown 
v. Firestone, 382 So. 2d 654, 664 (Fla. 
1980). Writing for the Florida Su- 
preme Court, Justice Alan Sundberg 
acknowledged that the legislature 
is not powerless to determine how 
appropriated funds may be used.” 
Speaking for the court, Justice Sund- 
berg affirmed that the legislature may 
attach qualifications or restrictions to 
the use of appropriated funds.'* These 
qualifications, known as “proviso,” 
may be included within specific line 
items" of the General Appropriations 
Act or within free-standing provisions 
of general laws found in the various 
budget implementing bills.'° Justice 
Sundberg stated that the Florida 
Constitution restricts the legislature’s 
ability to use proviso and outlined two 
general principles to evaluate compli- 
ance with Article III, §§6 and 12.'® 

First, an appropriations bill must 
not change or amend existing laws 
on subjects other than appropria- 
tions; appropriations bills must 
deal only with appropriations and 
“matters properly connected there- 
with.”"’ This first prong has a single 
corollary which relates to statutory 
funding formulas. Where a previous 
legislature has set forth in general 
law a formula or criteria governing a 
particular appropriations area (such 
as school funding or Medicaid reim- 
bursements), a subsequent legislature 


may not deviate from these formulas 
via the appropriations bill.'* This cor- 
ollary, touched on by Justice Sundberg 
in Brown and followed by later courts, 
states that a legislature may provide 
additional funds via appropriations 
bills over and above statutory formu- 
las and subject to contingencies other 
than those found in general law only 
if it does not upset the baseline statu- 
tory formulas.'® 

The second prong of the Brown test 
states that a qualification or restric- 
tion on a budget item is valid only if 
it is directly and rationally related to 
the purpose of the appropriation and 
is a major motivating factor behind 
the enactment of the appropriation.” 
This second prong asks whether the 
legislature determined the appropria- 
tion was worthwhile only if contingent 
upon a certain event or fact, or whether 
the qualification or restriction was 
merely being used as a device to fur- 
ther a legislative objective unrelated 
to the funds appropriated.”! 

A review of case law presents a 
fairly clear road map of permissible 
and impermissible proviso. Below are 
examples of proviso which have been 
upheld: Appropriations which are 
contingent upon the passage of other 
legislation or other rationally related 
occurrence; supplementing recur- 
ring programs with funds over and 
above statutorily established funding 
formulas;” establishing priorities for 
funding of multiple projects provided 
it does not deviate or conflict with 
general law which also establishes 
funding priority;“ creating funding 
incentives which are tied to perfor- 
mance goals.”° 

Conversely, using the Brown test, 
courts have warned against the fol- 
lowing types of proviso: Mandating 
bureaucratic expansion or process;”° 
reorganizing state agencies or creat- 
ing new segments of state govern- 
ment;”’ raising or creating new fees or 
taxes;*> mandating changes to public 
policy or amending general law;”’ de- 
parting from constitutional or statu- 
tory spending restrictions, priorities, 
or funding providers;* creating new 
capital projects out of funds for a re- 
curring or existing program.*! 

To illustrate the restraint urged by 
Florida’s Supreme Court, one need 
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look no further than Florida Depart- 
ment of Education v. Lewis, 416 So. 
2d 455, 460-61 (Fla. 1982). In Lewis, 
the legislature included proviso in the 
1981-82 General Appropriations Act 
which provided, in part: 

No funds appropriated herein shall be 
used to finance any state-supported pub- 
lic or private postsecondary educational 
institution that charters or gives official 
recognition or knowingly gives assistance 
to or provides meeting facilities for any 
group or organization that recommends 
or advocates sexual relations between 
persons not married to each other.’” 


In evaluating a constitutional chal- 
lenge to this language, the Florida 
Supreme Court concluded that the 
proviso failed both prongs of the 
Brown test.** First, the proviso at- 
tempted to make substantive policy 
impacting a whole host of statutes 
pertaining to postsecondary institu- 
tions.** Additionally, the proviso was 
not rationally related to the general 
purpose of appropriating state funds 
for use by postsecondary educational 
institutions.* The court admonished 
the legislature, stating that “an ap- 
propriations act is not the proper 
place for the enactment of general 
public policies on matters other than 
appropriations.”*® 

In addition to its application to 
proviso found within general ap- 
propriations bills, the Brown single- 
subject test has been applied to the 
substantive bills which implement 
the budget.*’ Usually accompanying 
the passage of the General Appro- 
priations Act, these “implementing 
bills” are intended to make one-time 
changes to taxing and spending 
statutes to effectuate revenue projec- 
tions built into corresponding line 
items of the General Appropriations 
Act. These bills are generally titled 
“an act relating to implementing the 
(fiscal year) General Appropriations 
Act” and included within them are 
sunset provisions which eliminate 
these statutory changes at the end 
of the fiscal year. Occasionally, the 
legislature goes beyond the limited 
purposes of the implementing bill and 
incorporates changes to substantive 
law which are wholly unrelated to 
appropriations or “matters logically 
connected therewith.” 

A prime example of overstepping by 
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the Florida Legislature in a budget 
implementing bill can be found in the 
case of Moreau v. Lewis, 648 So. 2d 124, 
127 (Fla. 1995). In Moreau, the Florida 
Supreme Court was asked to look at 
language in a budget implementing 
bill which reinstated a pharmacy co- 
payment within the state’s Medicaid 
plan.** The offending language was 
largely made up of provisions from a 
piece of substantive legislation which 
had failed during the regular legisla- 
tive session. Once the substantive 
legislation was stalled in the legisla- 
tive process, it was amended onto the 
appropriations implementing bill.* 
In applying the principles of Brown, 
the court concluded that “because an 
appropriations bill must not change or 
amend existing law on subjects other 
than appropriations, it follows that 
a bill designed to implement the ap- 
propriations also must not change or 
amend existing law on subjects other 
than appropriations.” The court ulti- 
mately invalidated the pharmacy co- 
payment on single subject grounds. 
This precedent was applied in 
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recent years by the Second Circuit 
Court in the case of Gulfstream Park 
Racing Association, Inc. v. Jim Smith, 
No. 02-2172 (Fla. 2d Cir. Ct. Dec. 20, 
2002), which followed a similar fact 
pattern as Moreau. In Gulfstream 
Park, the legislature voted down 
substantive legislation amending 
the pari-mutuel statutes to assist an 
existing pari-mutuel permitholder 
and then later included the same 
substantive provisions in the budget 
implementing bill.*! The trial court 
ruled that the inclusion of language 
within the implementing bill, which 
was the subject of a failed substan- 
tive bill, violated Article III, §6 of the 
Florida Constitution.*” Both Moreau 
and Gulfstream Park provide clear 
guidance to the practitioner in evalu- 
ating implementing bill provisions: 
Language which amends substantive 
law and was the subject of indepen- 
dent legislation will likely fail under 
a single subject challenge. 
Evaluating a claim and prosecut- 
ing a successful action invalidating 
offensive language in the General 
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Appropriations Act or its companion 
implementing bills requires swift 
action by an attorney given the im- 
mediate impact of the budget on all 
levels of government via the policy 
mandates that the budget can im- 
pose. Depending on the severity of 
the impact of the language on one’s 
client, the practitioner must evaluate 
whether to bring the action at the 
trial court, or via a petition, directly to 
the Florida Supreme Court. In either 
instance, precedent suggests that a 
mandamus action involving the sec- 
retary of state and any affected gov- 
ernmental entity is the appropriate 
remedy.** The state’s chief financial 
officer, as the state’s chief check writer, 
is also a possible party if the goal is 
to restrain the expenditure of state 
funds in accordance with proviso at 
issue. However, regardless of the relief 
sought in the pleadings, Florida courts 
will treat the action as one seeking 
mandamus.“ 

In Dickinson v. Stone, 251 So.2d 
268 (Fla. 1971), the Florida Supreme 
Court heard an original proceeding in 
mandamus brought by the state comp- 
troller against the secretary of state, 
questioning the validity of certain 
proviso language.* Justice James Ad- 
kins, writing for the court, noted that 
under ordinary circumstances, the 
constitutionality of a law should first 
be considered by the circuit courts.“® 
However, since this case dealt with 
a matter that could adversely affect 
the functions of government unless an 
immediate determination was made, 
original jurisdiction in mandamus 
was proper for the Florida Supreme 
Court.” 

Unless a compelling and immediate 
effect on the operation of the state 
government can be alleged and dem- 
onstrated, a practitioner who wishes 
to test the validity of proviso language 
found in either the General Appropri- 
ations Act or one of its corresponding 
implementing bills should first seek 
review in the circuit courts.** No clear 
case law exists to aid the evaluation 
of counsel and Florida Supreme Court 
precedent is mixed on the matter.*® 
However, the court seems to be more 
willing to take a direct petition when 
state officials are at odds over the 
application of the language and its 
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impact on their ability to carry out 
their prescribed duties. 

When seeking review of proviso lan- 
guage under a mandamus action, dif- 
ferent rules apply depending on where 
the action is filed. If the action is filed 
in a circuit court, then the practitioner 
must apply the Florida Rules of Civil 
Procedure.*’ Conversely, if the action 
is filed in the Florida Supreme Court, 
then the Florida Rules of Appellate 
Procedure govern the action.*' Also, 
since a mandamus action is governed 
by the same considerations regarding 
venue as govern other actions,” an 
action against a state official permits 
the state to assert its privilege of 
having the action heard in the county 
in which the state official resides, 
usually Leon County.*’ As such, a 
practitioner should initiate an action 
in the Second Judicial Circuit Court 
if a timely resolution of the matter is 
desired, thereby avoiding the delay of 
a venue motion. 

When seeking a writ of manda- 
mus in a circuit court to compel the 
secretary of state to remove invalid 
proviso from a General Appropria- 
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tions Act that has been signed by the 
governor, a practitioner must first 
file a complaint which contains the 
facts on which the plaintiff relies for 
relief and a request for the particular 
relief sought. The plaintiff may also 
include arguments which support the 
petition with proper citations and ex- 
hibits that illustrate the legislature’s 
failure to comply with its single sub- 
ject constitutional mandate.®** Case 
law suggests that the relief sought 
should be a writ of mandamus direct- 
ing the Florida secretary of state in 
his or her ministerial capacity as the 
keeper of the official state records to 
remove the offensive language from 
official laws of Florida.®® As such, 
the Florida secretary of state is an 
indispensable party to the action. The 
complaint should include as much of 
the legislative record, if one is avail- 
able, as possible which can be found 
through the services offered by the 
secretary of the Florida Senate, clerk 
of the Florida House of Representa- 
tives, or their legislative library.” 
Further, in seeking the enforcement of 
a public right (i.e., invalidation of an 


unconstitutional statute), the plaintiff 
need not show a legal or special inter- 
est in the result; it is sufficient that 
the plaintiff-citizen is merely inter- 
ested in having valid laws.** Once, the 
complaint is filed, the respective rules 
of procedure govern the remainder of 
the mandamus action.*® 

When seeking to invoke the original 
jurisdiction of the Florida Supreme 
Court in a mandamus action, a prac- 
titioner must file a petition with that 
court.® The petition cannot be more 
than 50 pages in length and must 
state the basis for invoking the juris- 
diction of the court, the facts on which 
the petitioner relies, the nature of the 
relief sought, and a properly cited ar- 
gument in support of the petition.®! 

Costs and attorneys’ fees are always 
an issue for the practitioner to consid- 
er when filing any action. In manda- 
mus proceedings, costs and fees have 
been awarded to the petitioner upon 
the petitioner’s success and against 
the petitioner upon the respondent’s 
success.®*” However, fees and costs are 
not a matter of right should the cli- 
ent prove successful in such actions. 
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A practitioner should be aware that 
ES. §57.105(1) (2005) is applicable in 
mandamus proceedings. 

Like other final judgments, final 
judgments in mandamus are general- 
ly reviewable by appeal. The proper 
appeal to be taken from the denial of a 
petition for a writ of mandamus at the 
circuit court level is the district court 
of appeal, not the Florida Supreme 
Court.® However, since the issuance 
of a writ of mandamus is discretion- 
ary, an appellate court is unlikely to 
reverse a lower court’s judgment.” 
Thus, an appellate court may make 
every presumption in favor of the 
correctness of the lower court’s deci- 
sion.*’ The burden is on the appellant 
to show reversible error.* 

In conclusion, when reviewing 
potentially offensive proviso in the 
General Appropriations Act or one of 
its implementing bills for adherence 
to the constitutional single subject 
requirement, an attorney should 
determine whether a claim can be 
supported that the language fails 
either of two basic tests from Brown. 
First, does the proviso alter, repeal, 
or create substantive law? Second, 
is the proviso directly and rationally 
related to the purpose of appropriat- 
ing state funds? If the language fails, 
a possible action in mandamus may 
be available to your client to challenge 
its validity. Quickly prosecuted, such 
an action could mean the difference 
between toiling under an oppressive 
policy mandate and maintaining the 
operational or regulatory status quo. 
Finally, such an action will also help 
preserve the basic balance of powers 
of Florida’s governmental structure 
and the integrity of the constitutional 
foundation governing the legislature’s 
“power of the purse.” 
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LABOR AND EMPLOYMENT LAW | 


by Eric D. Dunlap 


Setting Aside Arbitration Awards and 
the Manifest Disregard of the Law Standard 


arties who lose in arbitra- 

tion proceedings and then 

move their disputes into 

the court system should 
take notice of a recent decision is- 
sued by the 11th Circuit Court of Ap- 
peals. In B.L. Harbert International, 
LLC v. Hercules Steel Company, 441 
F.3d 905 (11th Cir. 2006), the court 
reviewed the “manifest disregard of 
the law” standard and, in doing so, 
clarified the requirements that must 
be satisfied in order to establish that 
an arbitrator acted in manifest dis- 
regard of the law. To meet the exact- 
ing requirements of this standard, 
an arbitration loser must prove the 
arbitrator recognized a clear rule of 
law and deliberately chose to ignore 
it. The court’s opinion affirmed a 
decision by the U.S. District Court 
for the Northern District of Alabama 
denying Harbert’s motion to vacate. 
The court’s holding sends a strong 
message about overuse of the post- 
arbitration review procedures and 
reminds litigants that proving an 
arbitrator acted in manifest disre- 
gard of the law will be the exception 
rather than the norm. Although 
the Harbert decision involved a 
construction dispute rather than 
an employment arbitration, the 
analysis applies to arbitration of any 
type under the Federal Arbitration 
Act (FAA)', including arbitration of 
employment claims. 

The FAA sets forth four statutory 
grounds for vacating an arbitration 
award. Additionally, the 11th Circuit 
Court of Appeals recognizes three 
nonstatutory grounds. This article 
will discuss one of the non-statutory 
grounds — manifest disregard of 
the law — and the impact Harbert 


should have on a losing party’s con- 
sideration before seeking judicial 
relief through a motion to vacate.” 


Harbert v. Hercules 

B.L. Harbert International, LLC, 
is a general contractor on large con- 
struction projects. Hercules Steel 
Company manufactures structural 
steel for construction projects. In 
August 2000, the U.S. Army Corp of 
Engineers awarded Harbert a con- 
tract for construction at Fort Bragg, 
North Carolina. Less than one month 
later, Harbert awarded Hercules a 
subcontract for steel fabrication and 
erection. The subcontract between 
Harbert and Hercules included 
a provision requiring the parties 
to submit disputes between them 
to binding arbitration before the 
American Arbitration Association. 
In a separate document, the parties 
agreed that the Federal Arbitration 
Act would control arbitration pro- 
ceedings. Harbert also released two 
different schedules for the project. 

Hercules began work on the project 
in April 2001 and finished the project 
in January 2002. After disagreement 
arose between the parties as to the 
timeliness of Hercules’ work on the 
project, Harbert stopped making pay- 
ments and demanded that Hercules 
pay delay damages. Those damages 
exceeded the amount Hercules was 
due to receive on the subcontract. 
In January 2003, Hercules filed a 
demand for arbitration seeking to 
recover the unpaid balance due un- 
der the subcontract, other damages, 
interest, and attorneys’ fees. Harbert 
proceeded to file a counterclaim 
seeking delay damages, acceleration 
costs, miscellaneous back charges, 


interest, and attorneys’ fees. 

The arbitration took seven days in 
February and May 2004. In Septem- 
ber 2004, the arbitrator issued an 
award denying Hercules’ additional 
damages claim, Harbert’s counter- 
claims including the claims for delay 
damages, and each party’s attorneys’ 
fees claims. The arbitrator awarded 
$369,775 to Hercules representing 
the subcontract balance plus inter- 
est. Hercules believed the arbitrator 
made a scrivenor’s error with respect 
to the amount of unpaid balance un- 
der the subcontract, so it submitted 
a request for clarification. Harbert 
also sought clarification and modifi- 
cation from the arbitrator, claiming 
that the arbitrator’s award lacked 
the detail requested by the parties 
on each of the six issues outlined 
in the decision. Subsequently, the 
arbitrator corrected the scrivener’s 
error by increasing Hercules’ award 
from $369,775 to $469,775. The 
arbitrator’s corrected award also 
provided additional findings on the 
six issues. 

Harbert filed a motion to vacate 
the arbitration award (as corrected) 
in the U.S. District Court for the 
Northern District of Alabama. Har- 
bert claimed that the arbitrator’s 
rationale reflected a manifest disre- 
gard of the applicable law. Hercules 
filed a motion requesting the court 
to confirm the award.* 

The district court entered judg- 
ment enforcing the arbitration 
award and, by doing so, denied 
Harbert’s motion to vacate the award 
and granted Hercules’ motion to con- 
firm it. After reviewing the pre- and 
post-hearing briefs the parties sub- 
mitted to the arbitrator and an af- 
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fidavit from Harbert’s lead attorney 
during the arbitration proceedings, 
the court concluded that there was 
no evidence of manifest disregard for 
the law. The court’s decision distin- 
guished Harbert’s case from Montes 
v. Shearson Lehman Bros., Inc., 128 
F.3d 1456 (11th Cir. 1997). Harbert 
proceeded to file a notice of appeal 
and a motion for stay judgment 
pending appeal, which the district 
court granted. 


Arbitration Awards and Montes 
v. Shearson Lehman 

Congress enacted the FAA in 1925 
as a response to hostility in Ameri- 
can courts to the enforcement of arbi- 
tration agreements.‘ Over the years, 
courts have interpreted the FAA as 
compelling judicial enforcement of 
a wide range of written arbitration 
agreements’ and even pre-empting 
state antiarbitration laws to the con- 
trary.® Today, employment contracts 
often include a provision requiring 
an employee or job applicant to settle 
any claims and disputes exclusively 
by final and binding arbitration be- 
fore a neutral arbitrator. Generally 
speaking, an employment contract 
requiring the arbitration of disputes 
arising out of the employment re- 
lationship falls within the scope of 
the FAA whether or not the parties 
specify FAA coverage.’ 

The FAA creates a strong pre- 
sumption in favor of confirming ar- 
bitration awards‘ and federal courts 
will generally defer to an arbitrator's 
award.’ In the Harbert decision, the 
court summed up the rationale for 
the deference afforded to arbitration 
awards as follows: 


The laudatory goals of the FAA will be 
achieved only to the extent that courts 
ensure arbitration is an alternative to 
litigation, not an additional layer in a 
protracted contest. If we permit parties 
who lose in arbitration to freely reliti- 
gate their cases in court, arbitration will 
do nothing to reduce congestion in the 
judicial system; dispute resolution will 
be slower instead of faster; and reaching 
a final decision will cost more instead 
of less. 


A party seeking to set aside an 
arbitration award under the FAA 
bears the significant burden of per- 
suading a reviewing court that one 
of the permissible statutory or non- 


statutory grounds for obtaining relief 
warrants vacatur of the award.'° The 
FAA includes four statutory bases for 
vacating an award:'' 1) Where the 
award was procured by corruption, 
fraud, or undue means; where there 
was evident partiality or corruption 
in the arbitrators, or [any] of them; 
2) where the arbitrators were guilty 
of misconduct in refusing to post- 
pone the hearing, upon sufficient 
cause shown, or in refusing to hear 
evidence pertinent and material to 
the controversy; 3) or of any other 
misbehavior by which the rights of 
any party may have been prejudiced; 
4) or where the arbitrators exceeded 
their powers, or so imperfectly ex- 
ecuted them that a mutual, final, 
and definite award upon the subject 
matter was not made. 

Additionally, the 11th Circuit 
has recognized three nonstatutory 
grounds for vacating an arbitra- 
tion award: 1) When the award is 
arbitrary and capricious; 2) when 
enforcement of the award would 
be contrary to public policy;'* or 3) 
when the award is made in manifest 
disregard for the law." 

The 11th Circuit first adopted 
manifest disregard of the law as a 
legal basis for challenging an arbi- 
tration award in Montes v. Shearson 
Lehman Brothers, Inc. In Montes, 
an arbitration panel denied Delfina 
Montes’ claim for overtime pay pur- 
suant to the Fair Labor Standards 
Act (FLSA) from her former em- 
ployer, Shearson Lehman Brothers, 
Inc. After Montes filed a petition 
to vacate the arbitration board’s 
award, the U.S. District Court for the 
Southern District of Florida denied 
the petition and Montes appealed to 
the 11th Circuit Court of Appeals. 

In her appeal, Montes did not ar- 
gue that any of the statutory grounds 
for reversal of the arbitration board’s 
decision were applicable. Instead, she 
sought to vacate the award because 
Shearson’s counsel explicitly urged 
the arbitrators to disregard the law.'® 
Since the claim arose under the 
FLSA, the arbitrators were bound to 
follow those laws in the absence of a 
valid and legal agreement not to do 
so.'’ After reviewing the record and 
finding no indication that the arbi- 
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trators rejected Shearson’s counsel’s 
pleas to disregard the applicable law, 
the court concluded that a manifest 
disregard for the law can constitute 
a ground to vacate an arbitration 
decision.'® The court reversed and 
remanded with instructions to refer 
the matter to a new arbitration 
panel. 

It is important to emphasize that 
the facts in Montes present the ex- 
ception instead of the norm. Case 
law from the 11th Circuit makes it 
apparent that arbitration awards 
rarely produce a set of facts suffi- 
cient to establish that the arbitrator 
acted in manifest disregard of the 
law. Four facts present in Montes 
led the court to conclude the arbitra- 
tors acted in manifest disregard of 
the law. First, the prevailing party 
in the arbitration conceded to the 
arbitration panel that his position 
was not supported by the law. In fact, 
he urged the arbitrators not to follow 
the FLSA. Second, the arbitration 
panel issued an award in which it 
expressly acknowledged the prevail- 
ing party’s pleas to disregard the 
law. Third, the arbitration award in- 
cluded no indication suggesting that 
the arbitration panel disapproved 
or rejected the plea to rule contrary 
to controlling law. Fourth, the court 
found that the evidence supporting 
the arbitration award was marginal, 
at best. Montes is the only decision 
in which the 11th Circuit found 
circumstances sufficient to satisfy 
the manifest disregard of the law 
standard. 


Manifest Disregard of the Law 
When a losing party in an arbitra- 
tion proceeding considers whether 
to file a motion in the trial court to 
vacate the award based on a mani- 
fest disregard of the law theory, the 
party and counsel must fully under- 
stand the significant burden that 
lies ahead. Manifest disregard of the 
law is an exacting standard’ and 
should not be confused with situa- 
tions in which the arbitrator merely 
misinterpreted, misstated, or misap- 
plied the law. A losing party in an 
arbitration proceeding may correctly 
believe an arbitrator misinterpreted 
or misapplied the law, but such errors 
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fall far short of the standard for prov- 
ing manifest disregard of the law.” 

So, what constitutes a manifest 
disregard of the law? In Montes, 
the court attempted to clarify the 
scope of the standard by relying on 
the definitions of “manifest”*! and 
“disregard.”* Decisions issued after 
Montes offer even greater clarity 
into what constitutes a manifest 
disregard of the law. “A manifest 
disregard for the law involves a 
conscious and deliberate decision 
to ignore the applicable law.””* It 
is not enough to simply prove that 
the arbitration panel incorrectly 
interpreted the law or committed 
legal error. An arbitration panel’s 
award which reflects nothing more 
than a misunderstanding of the ef- 
fect and weight to be given to cases 
cited by the parties does not consti- 
tute a manifest disregard of the law. 
The arbitration award will not be 
overturned unless the court finds 
proof that the arbitrator recognized 
a clear rule of law and chose to 
ignore it.2> “When faced with ques- 
tions of law, an arbitration panel 
does not act in manifest disregard 
of the law unless 1) the applicable 
legal principle is clearly defined and 
not subject to reasonable debate; 
and 2) the arbitrators refused to 
heed that legal principle.”*° Thus, 
even if the district court reviews 
the record and concludes it would 
have decided the case differently 
than the arbitrator, in the absence 
of proof that the arbitrator acted in 
manifest disregard of the law, the 
court is constrained to affirm the 
award. 


_ We deliver certificates,the;same day! 
\\call Today! 1.86689 


An Exasperated Appellate Court 
In order to preserve arbitration’s 
allure, the arbitrator should be “the 
last decision maker in all but the 
most unusual cases.””’ The Harbert 
decision sends a clear and unmistak- 
able message aimed at preserving 
this allure and deterring parties 
from seeking to attack arbitration 
awards in court without any real 
legal basis. The court said, “the notice 
[this decision] provides, hopefully to 
even the least astute reader, is that 
this court is exasperated by those 
who attempt to salvage arbitration 
losses through litigation that has 
no sound basis in the law applicable 
to arbitration awards.”** In reject- 
ing Harbert’s suggestion that the 
arbitration panel acted in manifest 
disregard of the law, the court said, 
“Itlhe facts of this case do not come 
within shouting distance of the Mon- 
tes exception.”” The court even went 
so far as to say, “[t]he only manifest 
disregard of the law evident in this 
case is Harbert’s refusal to accept 
the law of this circuit which nar- 
rowly circumscribes judicial review 
of arbitration awards.”*® The court 
affirmed the arbitration award. 
Well-settled case law from the 11th 
Circuit Court of Appeals leaves little 
doubt that the purpose of the FAA is 
to provide parties with a meaningful 
alternative to litigation. Arbitration 
of claims under the FAA should pro- 
vide the parties with some measure 
of confidence that the resolution of 
their dispute will be less costly and 
less time consuming than resolving 
matters in the courts.*! This is espe- 
cially important in employment liti- 


Pre-petition Bankruptcy Counseling: 
Approved Telephone & Internet 


Pre-discharge Debtor Education: 
Approved Telephone & Internet 


Attorney Reports at Your Fingertips: 
Accessible on-line & Emailed Daily 


MEMBER 
COA CREDIT COUNSELING 


gation where the sums of money at 
issue are often smaller than disputes 
involving commercial contracts. Har- 
bert makes it clear that “Harbert’s 
refusal to accept that there is no basis 
in the law for attacking the award”” 
and its “never-say-die” approach to 
the litigation meant the resolution of 
the dispute cost the parties more and 
took longer to resolve than if the mat- 
ter were decided without arbitration. 
Additionally, by involving both the 
district court and the circuit court in 
the ultimate resolution of the dispute, 
Harbert deprived the parties and the 
judicial system of one of the principal 
benefits of arbitration — resolution of 
disputes outside the court system. 
Although the court considered 
ordering Harbert and its counsel to 
show cause why sanctions shou!d 
not be imposed, the court cited three 
reasons for deciding against doing so. 
First, the court found that there was 
speculative dicta in one of its prior 
opinions which “provided Harbert 
with a little cover for its actions.”* 
Second, Hercules did not move for 
sanctions against Harbert in either 
the district court or the circuit court. 
Third, when Harbert commenced its 
review of the arbitration loss in the 
district court and later in the circuit 
court, it did not have the benefit of 
the notice and warning prospectively 
provided by the court’s opinion. 


Difficulties Proving Manifest 
Disregard of the Law 

Even though courts cannot pre- 
vent an arbitration loser from liti- 
gating its case in court and trying 
to convert an arbitration loss into a 


Bankruptcy Counseling and Education 


32 years of experience... counselors available on demand 7 days a week! 


Other BAPCPA Compliance Services: 
Credit Reports, Document Preparation, Tax 
Returns, IRS Tax Transcripts, Home and Asset 
Valuations and much more. 


SPRINGBOARD 


NON-PROFIT CONSUMER CREDIT MANAGEMENT 


Visit www.bkhelp.org for more information! 


BUSINESS HOURS ARE PACIFIC STANDARD TIME. 


M -F 5:00AM - 9:00PM + SAT 5:00AM - 3:00PM + SUN 9:00AM - 5:00PM 


Springboard Non-Profit Consumer Credit Management has been approved to provide Pre-petition Bankruptcy Counseling, Pre-discharge Debtor Education 
and issue certificates in compliance with the bankruptcy code. Approval does not endorse or assure the quality of an agency's services. 


THE FLORIDA BAR JOURNAL/JULY AUGUST 2006 53 


counselors to 
-fet.the-job done 
DP 


court victory, a losing party intent on 
pursuing this route should carefully 
consider whether there is a legal ba- 
sis for seeking judicial relief. Harbert 
serves as a harsh reminder of the 
power parties relinquish to an arbi- 
trator when they agree to subject the 
resolution of their dispute to binding 
arbitration and the difficulty one may 
have in proving that an arbitrator 
acted in manifest disregard of the 
law. The party seeking to set aside 
the award must refute every rational 
basis upon which the arbitrator could 
have relied.** A party who attempts 
to establish that an arbitrator acted 
in manifest disregard of the law will 
likely be frustrated by two realities 
common in arbitration proceedings: 
1) Arbitrators may render a “bare- 
bones statement of the award” 
with little or no explanation for 
their resolution of certain questions 
of law; and 2) rarely is a transcript 
of the arbitration proceedings avail- 
able. Brief statements reflecting an 
arbitrator’s award and the absence 
of a transcript can leave a reviewing 
court with an inadequate record from 


which to glean the facts necessary to 
prove manifest disregard of the law.*® 
In such cases, the court will most 
likely have no choice but to confirm 
the arbitration award. 


A Look Ahead 

Although the Harbert court used its 
opinion to illustrate a good example of 
the “poor loser problem,” the court also 
used the occasion to express its intent 
to further the purposes of the pro- 
arbitration policy contained within 
the FAA by discussing a potential 
solution — sanctions. Litigants who 
seek court review of adverse arbitra- 
tion awards should be aware that the 
11th Circuit Court of Appeals stands 
ready, willing, and able to consider 
imposing sanctions in appropriate 
cases in furtherance of protecting 
arbitration as a remedy for resolving 
disputes outside of the judicial forum. 
“A realistic threat of sanctions may 
discourage baseless litigation over 
arbitration awards and help fulfill the 
purposes of the pro-arbitration policy 
contained in the FAA.”*” 

When losing parties and their 
counsel intend to seek relief from an 


adverse arbitration award based on a 
manifest disregard of the law argu- 
ment, they should focus on the manner 
in which the arbitrator determined 
the issue.** Parties and counsel who 
erroneously focus on the correctness of 
the arbitrator’s application of the law 
may find themselves in the unenviable 
position of facing sanctions for pursu- 
ing court review. UO 


'9US.C. §§1-16. 

* This article will not address the Florida 
Arbitration Code which sets forth five 
specific grounds for vacating an arbitration 
award governed by Florida law. Fa. Star. 
§682.13(1)(a)-(e). 

3 See 9 US.C. §9. 

* Circuit City Stores, Inc. v. Adams, 532 
US. 105. 

ad. 

® Southland Corp. v. Keating, 465 U.S. 1 
(1984). 

7 9US.C.§1 only exempts coverage from 
FAA contracts of employment of transpor- 
tation workers. Circuit City Stores, Inc. v. 
Adams, 532 U.S. 105 (2001). 

59 US.C. §9. 

* Peebles v. Merrill Lynch, Pierce, Fenner 
& Smith, Inc., 431 F.3d 1320, 1326 (11th 
Cir. 2005) (arbitration awards are afforded 
great deference); see also Gianelli Money 
Purchase Plan & Trust v. ADM Investor 
Servs., Inc., 146 F.3d 1309 (11th Cir. 1998), 
cert. denied, 525 U.S. 1016 (1998) (“Judicial 
review of arbitration awards is ‘narrowly 
limited, and the FAA presumes that arbi- 
tration awards will be confirmed”). 

'© 9US.C. §10-11; see Wachovia Securities, 
LLC v. Vogel, 918 So. 2d 1004 (Fla. 2d D.C.A. 
2006) (“[t]he burden of persuasion falls upon 
the party seeking to vacate the award”). 

U.S.C. §10(a). 

' Ainsworth v. Skurnick, 960 F.2d 939, 941 
(11th Cir. 1992), cert. denied, 507 U.S. 915 
(1993). 

'S Delta Air Lines, Inc. v. Air Line Pilots 
Ass’n, F.2d 665, 671 (11th Cire. 1988), cert. 
denied, 493 U.S. 871 (1989). 

'§ Montes v. Shearson Lehman Brothers, 
Inc., 128 F.3d 1456 (11th Cir. 1997). 

29 U.S.C. §201 et seq. 

'© Shearson’s counsel at the arbitration 
made the following statements to the 
panel: “This law [FLSA] is not right;” “The 
law says one thing. What equity demands 
and requires and is saying is another;” 
and, “You know as arbitrators you have 
the ability, you’re not strictly bound by 
case law and precedent.” Montes, 128 F.3d 
at 1459. 

'’ “By agreeing to arbitrate a statutory 
claim, a party does not forego the substan- 
tive rights afforded by the statute; it only 
submits to their resolution in an arbitral, 
rather than a judicial, forum.” Gilmer v. 
Interstate/Johnson Lane Corp., 500 U.S. 
20, 26 (1991) (quoting Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., 473 
US. 614, 628 (1985)). 

'S Montes, 128 F.3d at 1461-1462. 

'S “We emphasize again that this ground 
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is a narrow one.” Id. at 1462. 

*0 “We do not permit review under these 
circumstances and reject any argument 
that to err legally always equates to a‘mani- 
fest disregard of the law.” Jd. at 1461. 

21 “Manifest? means ‘[e]vident to the 
senses, especially to the sight, obvious to 
the understanding, evident to the mind, 
not obscure or hidden, and is synonymous 
with open, clear, visible, unmistakable, 
undubitable, indisputable, evident, and 
self-evident.” Id. at 1461, quoting BLAck’s 
Law Dictionary 962 (6th ed. 1990). 

» “Tyisregard, in turn, means ‘[t]o treat 
as unworthy of regard or notice; to take no 
notice of; to leave out of consideration; to 
ignore; to overlook; to fail to observe.” Id. 
at 1461, quoting Buack’s Law Dictionary 
472 (6th ed. 1990). 

°3 Peebles v. Merrill Lynch, 431F.3d at 
1327 (a misinterpretation, misstatement, 
or misapplication of the law will not con- 
stitute manifest disregard of the law). 

*4 Wachovia Securities, LLC v. Vogel, 918 
So. 2d 1004 (Fla. 2d D.C.A. 2006). 

2° Univ. Commons-Urbana, Ltd. v. Univer- 
sal Constructors, Inc., 304 F.3d 1331, 1338 
(11th Cir. 2002). 

°6 Wachovia Securities, LLC v. Vogel, 918 
So. 2d 1004 (Fla. 2d D.C.A. 2006). 

7 Harbert, 441 F.3d at 913. 

Td. at 914. 

29 Id. at 911. 

3° Td. at 913. 

*! Caley v. Gulfstream Aerospace Corpora- 
tion, 428 F.3d 1359 (11th Cir. 2005). 

*2 Harbert, 441 F.3d at 913. 

33 Id. at 914. 

“! Brown v. Rauscher Pierce Refsnes, Inc., 
994 F.2d 775 (11th Cir. 1993). 

85 Univ. Commons-Urbana, Ltd. v. Univer- 
sal Constructors, Inc., 304 F.3d at 1337. 

°° Wachovia Securities, 918 So. 2d at 1008 
(“Unfortunately for the parties in this case, 
when arbitrators do not, as here, explain 
their decision-making process, judicial 
vacatur of that unsubstantiated award is 
virtually impossible.”); Univ. Commons-Ur- 
bana, Ltd. v. Universal Constructors, Inc., 
304 F.3d 1331 (11th Cir. 2002) (without 
a transcript, the 11th Circuit Court of 
Appeals was unable to examine the arbi- 
trators’ questions or remarks or ascertain 
whether the arbitrators’ chose to ignore a 
principle of law). 

“’ Harbert, 441 F.3d at 914. 

“S Wachovia Securities, 918 So. 2d 1004 
(Fla. 2d D.C.A. 2006). 
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TRIAL LAWYERS FORUM 


by James F. Carroll 


The Business Judgment Rule in Florida — 
on Paper and in the Trenches 


nron, Worldcom, Tyco 

Industries (of $15,000 

umbrella-stand fame), 

and other corporate scan- 
dals notwithstanding, the business 
judgment rule remains alive and 
kicking in Florida. The business 
judgment rule protects directors 
from personal liability for most 
of their actions. The rule seemed 
headed for life support in the 
wake of all the highly publicized 
corporate boardroom scandals and 
passage of the federal Sarbanes- 
Oxley Act of 2002, but last August 
the rule seemed to gain a new lease 
on life, at least for the time being, 
thanks to an important Delaware 
court decision. 

Although its tenets are business- 
friendly, the business judgment rule 
presents hard challenges in litiga- 
tion both for counsel representing 
defendant directors and counsel 
representing plaintiff sharehold- 
ers (or others). In the practical 
litigation world (the trenches), the 
protections of the business judg- 
ment rule are not always what they 
are cracked up to be. Motions to 
dismiss claims implicating the rule 
are often hard to win, motions for 
summary judgment harder. Claims 
implicating the business judgment 
rule make it to the courthouse steps 
more often than might be expected. 
At trial, a lawyer can expect to face 
a judge with little experience in the 
rule’s operation, and a jury with 
no experience (but with lots of ex- 
perience hearing about Enron and 
other recent infamous corporate 
abuses). Practitioners have to plan 
accordingly. 


The Business Judgment 
Rule Now 

The business judgment rule is a 
principle of substantive corporate 
law that presumes a corporate direc- 
tor has acted in good faith. The rule 
evolved in Florida from common 
law. Now it is mostly codified in FS. 
§§607.0830 and 607.0831, primarily 
in the latter. 

Section 607.0830 provides that a 
director must discharge his duties 
in good faith, with ordinary care, 
and in a manner he believes in the 
best interests of the corporation. 
But breaching one of these duties 
does not by itself necessarily make 
a director liable for damages. Under 
the business judgment rule, a direc- 
tor cannot be liable for damages un- 
less the plaintiff also shows that the 
director’s breach of his duties — be 
it in a statement, vote, decision, or 
failure to act — constitutes a know- 
ing criminal violation, a transaction 
involving an “improper personal 
benefit” (e.g., self-dealing), willful 
misconduct, recklessness, or an act/ 
omission committed in bad faith or 
maliciously. §607.0831.? Proving 
gross negligence is not enough.’ Sec- 
tion 607.0831 applies only in actions 
for money damages, not actions in 
equity such as for injunctive relief 
or rescission. This section applies to 
all types of claims for damages. 

As developed in the common law, 
and now codified by statute, the 
business judgment rule generally 
prevents a court, which may pos- 
sess less business expertise than 
corporate directors, from calling 
directors to account for their actions 
— or inaction — no matter how poor 


their business judgment.‘ 

Although the business judgment 
rule, particularly as it developed in 
the common law, has been described 
as a “presumption” against director 
liability, it is not a classical eviden- 
tiary presumption. “In using the 
word ‘presumption’ or ‘presumed’ in 
articulating the business judgment 
rule, the courts have not intended 
to create a presumption in the clas- 
sical procedural sense.... Rather, the 
courts are merely expressing the 
substantive rule of director liabil- 
ity.”° In other words, “presumption” 
here means it is going to be hard for 
the plaintiff to prove that a director 
breached his fiduciary duties or com- 
mitted some other wrong for which 
he may be held liable. 

The business judgment rule stat- 
ute does not state elements of a cause 
of action against directors. Section 
607.0831 imposes no duties or any 
causes of action against directors.® 
Instead, its purpose is to protect di- 
rectors from personal liability, and to 
identify the situations in which that 
protection could be lost.’ 

Principles similar to the business 
judgment rule apply to actions by 
officers — but as a matter of com- 
mon law rather than pursuant to 
§607.0831.° 

Historically, Delaware has led in 
the development of corporate law, 
including in the area of director and 
officer responsibilities, and Florida 
has followed. With the 2002 passage 
of the federal Sarbanes-Oxley Act, 
which was intended to head off fu- 
ture corporate abuses by making di- 
rectors and officers more accountable 
to investors, the Delaware courts felt 
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their relevance in the area of corpo- 
rate director and officer law start to 
slip. In response, Delaware courts 
hinted, at first, that they would cut 
back on the business judgment rule’s 
strong presumptions of legality and 
apply tougher director and officer 
conduct standards. 

For example, in Jn re The Walt 
Disney Co. Derivative Litigation, 
825 A.2d 275, 290 (Del. Ch. 2003) 
(hereinafter Disney I), Disney Chair- 
man Michael Eisner had given fired 
president Michael Ovitz a $140 
million severance package without 
board approval, and the board let 
it stand after finding out. Denying 
a motion to dismiss a shareholder 
action attacking the board’s inac- 
tion, the Delaware Chancery Court 
said that the board’s inaction may 
have violated their duty of good 
faith: “The defendant directors [hav- 
ing] consciously and intentionally 
disregarded their responsibilities, 
adopting a ‘we don’t care about the 
risks’ attitude concerning a mate- 
rial corporate decision.”"° In Florida, 
actions in bad faith or in conscious 
disregard of a director’s responsibil- 
ity are not protected by the business 
judgment rule." 

In addition to the Disney I decision, 
then-chief justice of the Delaware 
Supreme Court, E. Norman Veasey, 
confirmed in a 2003 speech that the 
Delaware Supreme Court intended 
to crack down on directors who give 
officers cart blanche in managing 
their companies. “Directors need to 
do their homework and realize that 
they're the boss,” he said.'” 


Now, however, it looks like the 
crackdown may have fizzled. Chief 
Justice Veasey has left the bench, 
and in August 2005, after a full trial, 
the Delaware Court of Chancery in 
In re The Walt Disney Co. Derivative 
Litigation, 2005 WL 2056651 (Del. 
Ch. Aug. 9, 2005) (hereinafter Disney 
II), in a 174-page decision, exoner- 
ated the entire Disney board of 
directors, including Eisner, in the 
Ovitz severance matter, holding 
that even though Disney’s corporate 
governance policies were deplorable, 
neither Eisner nor the Disney board 
had acted in bad faith. 

Disney II is on appeal, but for 
now it has preserved the business 
judgment rule’s basic protections 
of directors against liability for 
bad business judgment, including 
in Florida, which routinely follows 
Delaware’s lead. Had the court in 
Disney II found that the board’s 
passiveness in the Ovitz matter 
constituted bad faith, it could have 
been catastrophic for directors. It 
would leave members of both passive 
boards and aggressive, risk-taking 
boards exposed to personal liability 
for duty-breaches that amount to bad 
faith or “conscious disregard.”!* Most 
D&O insurance policies exclude bad 
faith conduct from coverage, and F‘S. 
§607.0850 precludes indemnification 
of directors who have acted in bad 
faith. The liability obviously could 
be disastrous for a director. 


The Business Judgment 
Rule in the Trenches 
While under Disney IJ and FS. 


§607.0831 the business judgment 
rule still protects a director from 
personal liability, in the real world of 
litigation that protection, of course, 
can cost a ton in attorneys’ fees and 
related expenses. And the chances of 
the director/officer lawsuit reaching 
trial are somewhat greater than the 
statutes and case law would sug- 
gest. 

¢ Motions to Dismiss — Many if 
not most complaints which claim 
mismanagement these days also 
include allegations of “conscious 
disregard for the best interest of 
the corporation,” in order to try to 
avoid the business judgment protec- 
tions stated in §607.0831." Alleging 
“conscious disregard for the best in- 
terest of the corporation” frequently 
saves the plaintiff’s complaint from 
dismissal.'° But director-defendant 
counsel still file motions to dismiss 
in most cases.'° The reported deci- 
sions continue to tend to side with 
the plaintiffs, in federal as well as 
Florida state courts." 

¢ Motions for Summary Judgment 
— Business judgment rule cases 
certainly can be won by the direc- 
tor on summary judgment, but it is 
difficult, especially in Florida state 
court. State court judges’ lack of ex- 
perience with the rule, plus Florida’s 
hostility against summary judgment 
in tort cases generally makes it hard 
to dispose of many of these cases 
on summary judgment.'* Even if 
they had the experience, state court 
judges’ 1000-plus caseloads usu- 
ally give them little chance to digest 
voluminous summary judgment 
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motion papers and supporting ma- 
terials and feel comfortable enough 
to terminate a plaintiff’s case at 
the summary judgment stage. The 
defendant director or officer often 
has a better chance at summary 
judgment in federal court. Federal 
courts in Florida have tended to 
be more skeptical of claims against 
directors and less hesitant to enter 
summary judgment.!® 


Resolution of the Business 
Judgment Rule Case 

By the time a director/officer ac- 
tion has gotten to the summary judg- 
ment motion stage, a huge amount of 
money probably has been spent — on 
attorneys’ fees, expenses related to 
discovery, investigation, and experts. 
Often the fees and expenses tab is 
increased further simply because of 
the number of attorneys separately 
representing individual directors, 
officers, the company, or others. By 
the time of trial and through trial, 
these expenses can poke through 
the stratosphere — even if a D&O 
carrier is closely watching the fees 
and costs. 

Thus, in many cases it’s worth try- 
ing at the outset to cut through all 
the emotions and egos that usually 
are involved, and seriously explore 
early resolution through media- 
tion. Generally there is no need to 
worry about “showing weakness.” 
Mediation, of course, may be one’s 
only chance (before trial) to tell the 
opponent and his client face-to-face 
about the strength of your case and 
the weakness of theirs. Sometimes it 
can be more productive to use that 
chance at the beginning, rather than 
just at end, months or years later, 
when everybody is heavily invested 
— emotionally and monetarily — in 
the case. 

Even if settlement is not possible 
at the outset, often cases can be 
brought to a head sooner rather than 
later, especially in state court. One 
tool is the case management confer- 
ence under Florida Rule of Civil 
Procedure 1.200.” Under Rule 1.200, 
one can unilaterally require all par- 
ties and the judge to meet to set a 
discovery schedule and other dead- 
lines, and the judge can be asked to 


require the parties to mediate now, 
not later. Under Rule 16, one can 
only ask for the case management 
conference, but usually the request 
is granted, and in any event, the 
federal courts in Florida generally 
move everything before trial faster 
than in state court. 

Another tool to move things along 
quicker, and thus, encourage a more 
efficient resolution, is to notice the 
case for trial 20 days after the defen- 
dant answers the complaint (or the 
plaintiff answers a counterclaim).”! 
This by no means is the proper 
course in every case. But when it 
is done, it causes the trial court to 
promptly issue an order schedul- 
ing the case for trial, and forces the 
parties to prepare their case now, 
and to consider alternative dispute 
resolution much earlier. 

One also can bring things to a head 
sooner in some cases by deposing 
key parties early in discovery rather 
than at the bitter end. Neither Flor- 
ida nor federal rules explicitly limit 
a party to one deposition of a person 


in a case. Federal rules limit deposi- 
tions to seven hours, but that limit 
is flexible, and the rules explicitly 
allow a second deposition of a person 
upon leave of court.”? Of course, one 
must ensure that the opportunity 
to depose the party or key witness 
again later will be there by getting a 
stipulation or a court order. An early 
deposition of a party or key witness 
can help greatly in positioning a case 
for early resolution. 

If resolution of the action against 
the officer or director is not seriously 
explored early, in many cases, coun- 
sel may wake up three years later 
still mired in discovery and motion 
practice, with no end in sight.”° The 
prospect of battling one’s opponents, 
their appointment calendars and 
their egos, and facing a trial before a 
judge with not much experience with 
the business judgment rule, and a 
jury with no experience is bleak, at 
best. 


Conclusion 
The business judgment rule in 
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Florida remains the salvation of the 
passive, as well as the risk-taking, 
director. But the salvation can be 
very pricey, time-consuming, and un- 
certain. As a director, better to take 
former Chief Justice Veasey’s advice 
to heart: Do your homework, and be 
the boss — really. O 


1 See U.S. v. De La Mata, 266 F.3d 
1275, 1297 (11th Cir. 2001)(“we read FS. 
§607.0831 as codifying the ‘business judg- 
ment rule’ in Florida”)(citing In re Toy 
King Distr. Inc., 256 B.R. 1, 173 (M.D. Fla. 
2000)). 

? This being Florida, it’s worth noting 
that the business judgment rule applies 
to the actions of directors of condominium 
associations. See, e.g., Sonny Boy, L.L.C. v. 
Asnani, 879 So. 2d 25, 28 (Fla. 5th D.C.A. 
2004); Perlow v. Goldberg, 700 So. 2d 148, 
150 (Fla. 3d D.C.A.1997). 

3 See F.D.I.C. v. Gonzalez-Gorrondo- 
na, 833 F. Supp. 1545, 1556 (S.D. Fla. 
1993) (with the enactment of Fa. Srar. 
§§607.0830 and 607.0831, “Florida [has] 


Share the 
News with 
Your 
Colleagues 


imposed liability only for acts constituting 
more than gross negligence” (emphasis 
added)). 

4 See Kloha v. Duda, 246 F. Supp. 1237, 
1244 (M.D. Fla. 2003) (citations omitted); 
see also Pittman v. Groveowners Coop of 
Loxahatchee, Inc., 534 So. 2d 1207, 1210- 
1211 (Fla. 4th D.C.A. 1989) (quoting Lake 
Region Packing Association v. Furze, 327 
So. 2d 212, 216 (Fla.1976)). 

5 In re Bal Harbour Club, Inc., 316 F.3d 
1192, 1195 (11th Cir.2003)). 

® Connolly v. Agostino’s Ristorante, Inc., 
775 So. 2d 387, 388 (Fla. 2d D.C.A. 2000). 

7 Td. at 388. 

5 See De La Mata, 266 F.3d at 1293 (fi- 
duciary duty, or duty of loyalty, obligates 
corporate officers as well as directors 
to avoid fraud, bad faith, usurpation of 
corporate opportunities, and self-dealing); 
see also, In re The Walt Disney Company 
Derivative Litigation, 2005 WL 2056651, 
at *51 n.588 (Del. Ch. August 9, 2005). 

® See Connolly, 775 So. 2d at 388 n.1 
(“The Florida courts have relied upon 
Delaware corporate law to establish their 
own corporate doctrines”). 

10 Disney I, 825 A.2d at 289. 

1 See Fia. Stat. §607.0831(1)(b)(4),(5). 

2 See John Gibeaut, Stock Responses: 
Shareholders Ask for Changes in Corporate 
Governance, and the Courts are Starting to 
See It Their Way, ABA J. 38, 42 (September 
2003); see also In re Emerging Communica- 
tions, Inc., Shareholders Litigation, 2004 
WL 1305745 (Del. Ch. May 3, 2004). 

18 See Fia. Stat. §607.0831(1)(b)(4),(5)). 

4 See Fria. Star. §607.0831(1)(b)(4) (in 
an action by a shareholder, the statute’s 
protections don’t apply if the director ex- 
hibited “conscious disregard for the best 
interest of the corporation”); see also Dis- 
ney II, 2005 WL 2056651 at *36 (Del. Ch. 
August 9, 2005) (conscious disregard for 
one’s director responsibilities constitutes 
bad faith). 

Focusing on the business judgment 
rule as evolved from the common law, the 
court in Kloha concluded that if there is 
no evidence of “bad faith, abuse of discre- 
tion, fraud, or illegal acts,” the business 
judgment rule applies and the director is 
exonerated. See Kloha, 246 F. Supp. at 1244 
n.18. If there is evidence of one of those four 
types of bad conduct, according to Kloha 
the director still might be exonerated in a 
shareholder action, if the shareholder does 
not also show that the conduct constituted 
“conscious disregard for the best interest of 
the corporation” under §607.0831(1)(b)(4). 
See id. n.18;n.20. Kloha’s recitation of the 
business judgment rule differs somewhat 
from §607.0831. Assumedly it is the statute 
which controls. See, e.g., De La Mata, 266 
F.3d at 1297 (§607.0831 now codifies the 
business judgment rule in Florida)(citation 
omitted). As conscious disregard of a direc- 
tor’s responsibilities probably is bad faith 
(see, e.g., Disney II at *36), Kloha suggests 
that a shareholder must prove conscious 
disregard in addition to bad faith may be 
suspect. 

'' This is likely to continue, in light of 
Disney II. 

'6 As a result, many a director-defendant’s 
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attorney has confidently strode into a 
motion to dismiss hearing on a misman- 
agement claim only to walk out red-faced. 
Or, both red-faced and poorer, as in the 
recent case of an overconfident Florida 
corporate defense lawyer who had bet 
plaintiff’s counsel $100 that he would win 
in a walk. 

'T See, e.g., Talib v. Skyway Communica- 
tions Holding Corp., 2005 WL 1610707 at 
*6 (M.D. Fla. July 7, 2005) (“It is debatable 
whether a court should consider the pro- 
tection of the business judgment rule on a 
motion to dismiss.... It is, therefore, prema- 
ture for the business judgment rule to be 
applied at this stage of the case, as discov- 
ery has not commenced.”); In re Luxottica 
Group S.P.A., Securities Litigation, 293 F. 
Supp. 2d 224, 238 (E.D.N.Y. 2003) (“Any 
purported exercise of business judgment by 
{dlirector [d]efendants is ‘a question of fact 
that should not be considered in a motion 
to dismiss.” (applying Florida law)) (quot- 
ing In re Southeast Banking Corp., 827 F. 
Supp. 742, 754-55 (S.D. Fla.1993), rev'd in 
part on other grounds, 69 F.3d 1539 (11th 
Cir.1995)). 

18 See, e.g., Garcia v. Crescent Plaza Con- 
dominium Ass'n, Inc., 813 So. 2d 975, 978 
(Fla. 2d D.C.A. 2002) (reversing a summary 
judgment entered based on the business 
judgment rule, the court stated, “If the 
record reflects the existence of any genuine 
issue of material fact, or the possibility of 
any issue, or if the record raises even the 
slightest doubt that an issue might exist, 
summary judgment is improper.”)(citation 
omitted). 

9 See, e.g., Kloha, 246 F. Supp. 1237 (M.D. 
Fla. 2003) (summary judgment granted). 

20 See also Fen. R. Civ. P. 16. 

21 See Fia. R. Civ. P. 1.440(a)(b); Fen. R. 
Civ. P. 40; Rule 40.1, Local Rules of the U.S. 
District Court for the Southern District of 
Florida. 

2See Fen. R. Civ. P. 30(d)(2); 
30(a)(2)(B). 

*3 This is less of a problem in federal 
court, where detailed federal and local 
rules regarding discovery and pretrial 
scheduling keep everybody’s noses to the 
grindstone — like it or not. See Fen. R. Civ. 
P. 26(a)(1); S.D. Fla. Local Rule 26.1. 


James F. Carroll is a partner at Con- 
rad & Scherer, L.L.P., in Ft. Lauderdale. 
His primary areas of practice are corporate 
and securities litigation and general busi- 
ness litigation and counseling, including 
health care, computer data, and other 
fields. He also does intellectual property 
and noncompete agreement litigation and 
counseling. 
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the Trial Lawyers Section, Bradley Edward 
Powers, chair, and D. Matthew Allen, editor. 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Bruce Epperson 


Redefining “Quasi-judicial”: The Diminishing 
Role of Quasi-judicial Determinations in 
Local Government Personnel Actions 


n May 26, 2004, Florida’s 
Third District Court of 
Appeal granted a writ of 
prohibition barring the 
Dade County Circuit Court from 
exercising jurisdiction over a public 
employee’s appeal of her disciplinary 
action.'! The employee, corrections of- 
ficer Sheri Moreland, was suspended 
and demoted by Miami-Dade County 
in 1997 after it was discovered she 
was involved in a personal relation- 
ship with a former jail inmate.” She 
appealed pursuant to the county’s 
civil service process, and after an evi- 
dentiary hearing, the hearing officer 
recommended a two-year suspension 
without pay. The county manager 
accepted the hearing officer’s find- 
ings, but rejected the disciplinary 
recommendation, instead demoting 
Ms. Moreland and extending her 
suspension for another 14 months. 
The Dade County Code* and the 
Florida Rules of Appellate Proce- 
dure‘ require an employee to appeal 
the manager’s decision to the ap- 
pellate division of the Miami-Dade 
County Circuit Court. Ms. Moreland 
did not, instead filing a civil com- 
plaint in the circuit court’s general 
jurisdiction division. The case was 
remanded to federal court, where her 
Title VII and 42 U.S.C. §1983 claims 
were turned away on summary 
judgment.’ Her remaining state 
law claims were returned to Miami- 
Dade Circuit Court, which granted 
partial summary judgment in favor 
of the county.®° Miami-Dade County 
then sought and received the writ 
of prohibition from the Third DCA. 
The appeals court determined that 
the employee voluntarily submitted 


herself to, and fully utilized, the ad- 
ministrative review process provided 
by the county. It explained, “where a 
civil service employee pursues civil 
service administrative remedies, the 
employee is precluded from bringing 
an independent action in [clircuit 
[clourt to challenge the propriety of 
the discharge.” In this regard, the 
court was breaking no new ground, 
and the preceding quotation was fol- 
lowed by several citations. However, 
the court then advanced what looked 
much like a new test: 

Once the employee submits himself to 
the administrative review procedures 
provided by the [o]rdinance, the em- 
ployee has been afforded a quasi-judicial 
hearing and is not entitled to a de novo 
hearing in [clircuit [clourt on the claim. 
Instead, the employee must institute 
an appellate proceeding in the [clircuit 
[clourt [a]ppellate [division to review the 
adverse decision. 


This test has but a single prong: 
Is the administrative procedure 
governing a civil service employee’s 
disciplinary review enshrined within 
his or her employer’s code of ordi- 
nances? If it is, then the employee, 
under Florida’s long history of em- 
powering quasi-judicial tribunals, 
has had his or her day in court and 
the employee's entry into the state’s 
formal court system is equivalent 
to the appeal of an adverse trial 
judgment. But is this one-prong test 
legally tenable? This article will as- 
sert the Moreland court, borrowing 
from a short and irregular line of 
precedent, has taken a test suitable 
only when applied to Florida state 
agencies and a limited number of 
local government entities subject to 
the Florida Administrative Proce- 


dure Act (APA),° and inappropriately 
applied it to government entities, 
such as municipalities and counties, 
that are not covered by the APA. 

Until 1977, all administrative 
functions of government, whether at 
the state, county, or municipal level 
were divided into two general classes 
— legislative/executive and quasi- 
judicial. Unlike the earlier practice 
in New York, where the courts rec- 
ognized the acts of public officials 
requiring discretionary powers and 
judgment as judicial and, thus, be- 
yond review, the Florida Supreme 
Court declared itself committed to 
a contrary doctrine.° If a county ex- 
ecutive or board was not exercising 
primary and independent discre- 
tion, but was merely acting within 
designated limits and only seeking 
to determine some fact upon which 
the law by its own term operates, 
that executive or board was acting 
administratively, and not in a legisla- 
tive, executive, or judicial capacity.'° 
Was this function, asked the court, 
judicial or even quasi-judicial? The 
answer, at least in 1922, was no. The 
fact that the joint action of the mayor 
and either the city council or the city 
commission is necessary, explained 
the court, does not make the action 
of those bodies quasi-judicial." 

This doctrine held fast for 35 years, 
until 1957 and the seminal adminis- 
trative law case De Groot v. Sheffield, 
95 So. 2d 912 (Fla. 1957). Observing 
that no branch of administrative law 
is more seriously in need of reform 
than the law concerning methods of 
judicial review, the Supreme Court 
considered the case of Peter De 
Groot, a Hillsborough County School 
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Board employee left unemployed 
when his position was eliminated in 
a reorganization. Although it cited 
the 1922 Owen case as its primary 
source, it was applying palimpsest, 
not precedent, when it held that a 
disciplinary action is quasi-judicial 
if the removal is contingent upon 
approval by an official or a board 
after notice and hearing, and the 
decision of that official or board is 
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itself contingent on the showing 
made at the hearing. Moreover, in a 
such a trial-like forum, the evidence 
relied upon to sustain the ultimate 
finding should be sufficiently rel- 
evant and material that a reasonable 
mind would accept it as adequate to 
support the conclusion reached — a 
principle the court labeled “compe- 
tent substantial evidence.” Because 
this type of administrative decision 
is a tribunal-style determination, the 
disciplined employee is not free to 
collaterally attack the decision by (in 
Mr. De Groot’s case) seeking a writ 
of mandamus. Instead, the aggrieved 
employee’s only procedural recourse 
is to file a writ of certiorari in state 
circuit court, where the reviewing 
court will not undertake to re-weigh 
or evaluate evidence, but merely ex- 
amines the record made below to de- 
termine whether the lower tribunal 
had before it competent substantial 
evidence to support its findings and 
judgment.” 

Although the De Groot case did 
not cite it, the Florida origins of 
this doctrine go back to a 1930 case, 
Sheldon v. Powell, 128 So. 258 (Fla. 
1930). The facts are unimportant, 
other than the executor of a will 
sought a declaratory judgment, and 
the court took advantage of the situ- 
ation to write a primer on the use of 
declaratory decrees in the state of 
Florida. The court advised its use 
should extended; its scope kept wide 
and liberal; and its boundaries elas- 
tic. The court did rein its enthusiasm 
by noting five situations where it 
would not entertain an application 
for a declaration, including where 
special tribunals have been provided 
to handle specified controversies. In 
a 1958 case, Frix v. Beck, 104 So. 2d 
81 (Fla. 3d DCA 1958), the Third 
DCA used this exclusion to draw a 
sharp distinction between quasi-ju- 
dicial proceedings and other forms 
of administrative decisionmaking by 
requiring a petitioner in a worker's 
compensation case to exhaust all 
available administrative remedies 
before appealing to the state’s court 
system. Two years later, in Bloom- 
field v. Mayo, 119 So. 2d 417 (Fla. 
1st DCA 1960), De Groot was again 
applied by the court to block declara- 
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tions under the state’s Declaratory 
Judgments Act.!* 

For agencies of the state of Florida, 
the rules changed completely with 
the passage of the Florida Admin- 
istrative Procedure Act in 1961." 
The APA required “agencies” of the 
state of Florida to approve and apply 
administrative rules, regulations, 
and licenses using a standard- 
ized protocol. In addition, the APA 
codified procedures for the judicial 
review of such rules. The APA im- 
mediately called into question three 
vital issues: 1) What is an “agency” 
for purposes of the APA?; 2) what is 
the relationship between an APA- 
compliant disciplinary procedure 
and a quasi-judicial proceeding?; 
and 3) what happens to the status 
of quasi-judicial proceedings under 
Florida law for government entities 
that do not qualify as agencies? 

The first issue has been the least 
problematic. In short, “agencies” re- 
fer only to the administrative arms 
of Florida state government, not lo- 
cal entities, unless specifically made 
subject to the act by law. Florida 
executive departments are included, 
but the legislature and judiciary are 
not. Municipalities and counties are 
generally excluded, but school boards 
are considered agencies of the state 
and are included within the act. (For 
a complete discussion of which enti- 
ties are APA agencies, see 2 Fla. Jur., 
Administrative Law §§8-25). 

Florida courts had a devilish time 
separating the second two questions, 
partially because the original 1961 
APA drew a distinction between 
“rules” and “orders,” and partially 
because courts continued to seg- 
regate administrative proceedings 
into quasi-judicial and discretion- 
ary proceedings, regardless of the 
level of government decisionmaking. 
Fortunately, in 1974 the legislature 
revised the APA to eliminate the 
distinction between rules and orders, 
lumping both together under the 
single category of administrative 
“actions.”® 

This change paved the way for 
two important cases decided within 
a five-day span in the spring of 
1977. The first involved a dispute 
between a contractor and the state’s 
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department of general services.'® 
The second, virtually identical to De 
Groot, concerned a school employee 
who lost his job in a district-wide re- 
organization." In two mighty blows, 
the court upended the status quo, 
making the state/local dichotomy the 
critical distinction. Stating the APA’s 
impressive arsenal of varied and 
abundant remedies for administra- 
tive error requires judicial freshen- 
ing of the doctrines of primary juris- 
diction and exhaustion of remedies, 
it admitted that the judiciary now 
had an obligation to extend greater 
judicial deference to the legislative 
scheme. Stoutly maintaining that 
the power of the circuit courts had 
not been lessened, nor had their 
historic writs been surrendered, the 
court insisted instead, the occasion 
for their intervention had lessened. 
Where the old doctrine ignored the 
level of government, asking only if 
the decision was one of the forms of 
judicial distinction which had been 
developed relative to agency actions, 
such as “quasi-executive,” “quasi- 
judicial,” “quasi-legislative,” and 
more recently, “more judicial than 
quasi-judicial,” the pertinent issue 
was now simply whether the decision 
was being made by an APA agency 
or anon-APA entity. All APA agency 
decisions now met the old criteria for 
quasi-judicial decisionmaking: 

The distinction between quasi-judicial 
and quasi-legislative agency action has 
blurred almost to the point of unintel- 
ligibility. . .. Consequently, [APA] agency 
action, insofar as it affects the substan- 
tial interests of a party is, to use the old 
terminology, quasi-judicial. Under the old 
line of cases, cited herein, where agency 
action was found to be quasi-judicial, 
certiorari was the sole remedy. Applying 
that rationale and with a view toward the 
comprehensiveness of the revised APA, 
we hold that, in the vast majority of cases, 
the sole method of challenging agency ac- 


tion ...is by petition to the appropriate 
District Court of Appeal.'* 


There was now a two-layered de- 
termination process. If a final order 
was issued by an APA agency, it was 
automatically considered quasi-ju- 
dicial in nature, was not subject to 
attack by injunction or declaratory 
judgment, and could be challenged 
only by a writ of certiorari to a circuit 
court.'? On the other hand, if the 
government entity was not an APA 


agency, the court had to determine if 
the decision was quasi-judicial or not. 
If it was, the result was essentially 
the same as that for an APA agency 
— the petitioner must exhaust all 
his or her administrative remedies 
and can only seek an appellate-level 
review on a writ of certiorari. On 
the other hand, if the action was not 
quasi-judicial, but was executive 
or legislative in nature, it was not 
subject to direct judicial review and 
could only be collaterally attacked 
by writ, injunction, or declaratory 
judgment in circuit court.” 

This left one final problem to be 
resolved. Article V, §4(b)(1) of the 
Florida Constitution provides final 
judgments or orders of trial courts, 
including those entered on review of 
administrative action are appealable 
as a matter of right to the appropri- 
ate state district court of appeal, 
unless they can be appealed directly 
to the Florida Supreme Court or a 
circuit court. For an APA agency, 
this posed no problem, as the act 
itself provided for appeal of a final 


agency decision to the district court 
of appeal.”! But what about non-APA 
entities? The typical procedure was a 
writ of certiorari to the DCA, in con- 
formity with the state constitution. 
But the Florida Rules of Appellate 
Procedure, treating a quasi-judicial 
executive or board as a trial court, 
required a writ of certiorari to circuit 
court. And, as one DCA noted, the 
controversy is complicated by the 
sometimes interchangeable use of 
the words “certiorari” and “appeal” 
with the intention of connoting 
the pursuit of higher appellate re- 
view.” 

These two concepts were not iden- 
tical, however, and the first case to 
point out the essential difference was 
a 1976 personnel case, Metropolitan 
Dade County v. Mingo, 339 So. 2d 302 
(Fla. lst DCA 1976). When hearing a 
complaint on a quasi-judicial admin- 
istrative tribunal offered through 
writ of certiorari, the circuit court 
will undertake what I call a “long 
certiorari” review comprised of three 
questions: 1) Was procedural due pro- 


dest 


Locate 
Missing 
Heirs 


“Nobody’s Faster. 
No one’s Better. 
And, no firm is more 
qualified... Bar None.” 


— SINCE 1939 — 


IN 


ARVEY E. MORSE P.! 


i 
q 
{ 
4 
7 
‘oll Free: 1-800-410-4347 
www.probate.com Member 
Central Florida 
THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 61 ae 
i 


cess accorded?; 2) were the essential 
requirements of the applicable law 
observed?; and 3) were the findings 
and judgment supported by substan- 
tial competent substantial evidence?” 
If the circuit court’s decision is ap- 
pealed, the appellate court’s review 
is even more limited, constrained to 
a mere review of whether the circuit 
court applied the applicable law and 
acted in accordance with established 
procedure.” Conversely, “short certio- 
rari” is simply the first two prongs of 
“long certiorari” with the third prong 
— review of the evidence — removed. 
In Mingo itself, the Third DCA applied 
the three-part, long test in refusing 
to overturn the Dade County public 
safety director’s decision to discipline 
one of his officers, ruling that the 
director had the authority to promul- 
gate rules and regulations regarding 
the behavior and duties of police of- 
ficers and, in Sergeant Mingo’s case, 
was competent to determine what 
constitutes conduct tending to bring 
discredit upon himself or the depart- 
ment.” 

By 1981, district courts of appeal 
were continuing to hold fast to the 
long-short distinction, and in one 
employee termination case, Camp- 
bell v. Vetter, 392 So. 2d 6 (Fla. 4th 
DCA 1980), the Fourth DCA even 
remanded the case back to the circuit 
court with a request that it prepare 
an opinion explaining the theory and 
reasoning upon which it reversed the 
order of the Broward County Civil 
Service Board.”° However, the Fourth 
DCA did caution that even with long 
certiorari, the circuit court may not 
reevaluate conflicts in the evidence 
to determine if there is substantial 
competent evidence; as such a review 
would amount to an improper grant- 
ing of a trial de novo. 

So there were now two different 
paths of judicial review, one for APA 
agencies and another for non-APA 
government entities. F.S. §120.68(2) 
mandated a judicial review of APA 
decisions initiated in the DCA nearest 
the headquarters of the agency mak- 
ing the decision. Under the rule set 
down in State ex Rel. Dept. of General 
Serv. v. Willis, 344 So. 2d 580, 585 
(Fla. lst DCA 1977), and Leon County 
School Board v. Mitchell, School Bd. 


of Leon County v. Mitchell, 346 So. 
2d 562 (Fla. 1st DCA 1977), all APA- 
agency action was quasi-judicial, and 
a substantially affected party must 
exhaust his or her administrative 
remedies before going to court. Only 
then may he or she petition under a 
writ of certiorari to the district court 
of appeal, where the party will get the 
three-part, long appellate review. 

The mirror image for non-APA 
agencies was created in 1983, four 
years after Vetter. The police chief 
of the City of Miami Springs, Earl 
Steffen, was demoted to detective. 
Mr. Steffen believed the process used 
to demote him was unfair and filed 
a complaint before Judge Barad of 
the Dade County Circuit Court. Mi- 
ami Springs then sought a writ of 
prohibition from the Third DCA to 
block Judge Barad from exercising 
jurisdiction over Mr. Steffen’s case in 
City of Miami Springs v. Barad, 448 
So. 2d 510, 510 (Fla. 3d DCA 1983). 
The district court of appeal granted 
the writ, holding Mr. Steffen, 


having voluntarily submitted himself 
to and fully utilized the administrative 
review procedures provided by the Miami 
Springs Code of Ordinances and having 
been accorded a quasi-judicial hearing 
before the Civil Service Board on his claim 
of wrongful demotion, is not entitled to a de 
novo hearing.’ (Emphasis added.) 


For a non-APA government entity 

to claim that an aggrieved party has 
received his administrative day in 
court, the process must be voluntary; 
must be formalized in ordinance; must 
have been exhausted; and must meet 
the traditional test for a legitimate 
quasi-judicial hearing. Because these 
conditions were met, Mr. Steffen could 
not attack the decision in the general 
jurisdiction division of circuit court, 
but had to file in the circuit court’s ap- 
pellate division. But what type of re- 
view was the appellate court required 
to give? Clearly, the answer was long, 
not short, certiorari review: 
If, as Steffen claims, the procedure followed 
by the [clity in demoting him was essen- 
tially unfair or denied him due process, 
or the [cJity’s decision was not supported 
by substantial competent evidence or de- 
parted from the essential requirements of 
law; then presumably the [circuit [clourt, 
sitting in its appellate capacity will grant 
Steffen relief.** (Emphasis added.) 


The Third DCA eviscerated these 
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holdings in 2001. Linda Bass, a 
discharged county employee, filed a 
wrongful termination action in circuit 
court, which dismissed it.”° Ms. Bass, 
apparently acting pro se, appealed to 
the Third DCA. Rather than simply 
affirm the lower court per curiam and 
without comment, the appeals court 
issued an opinion of less than 100 
words, including this paraphrase of 
Barad: 


Bass instituted and fully pursued her 
civil administrative remedies. Having 
concluded those administrative proceed- 
ings, Bass is not now entitled to bring an 
independent action in [clircuit [clourt to 
challenge the propriety of the discharge.*” 
(Emphasis in original.) 

Gone were the requirements of 
voluntariness; formalization of the 
procedure in ordinance; and most 
importantly, the requirement the ad- 
ministrative remedy be quasi-judicial 
in nature. All that was left was the 
principle of exhaustion of remedies. 

This was reinforced in 2004 in 
DePaola v. City of Davie, 872 So. 2d 
377 (Fla. 4th DCA 2004), in which a 
terminated firefighter was allowed 
to sue the city because he received 
neither a civil service grievance hear- 
ing nor a union-backed arbitration. 
The DePaola court relied on Bass 
to establish that the firefighter was 
entitled to bring independent action 
in circuit court, and on Barad to show 
that he was entitled to have his case 
reviewed de novo by the circuit court. 
It was, however, almost impossible to 
understand how the two arguments 
were distinct, as in both cases they 
came down to an issue of exhaustion of 
administrative remedies — the court 
only asked if some kind of procedure 
existed, and if it was followed. He 
never got his day of having someone 
determine whether his firing was with 
good cause, complained the court. 

In a 21-year period from 1983 to 
2004 the core test of whether a dis- 
ciplined employee “got his day” had 
shrunk from an exacting four-part 
test to a cursory review of whether 
someone, somewhere, somehow, con- 
sidered the action justified. Moreland 
closed this circle. Having abandoned 
the need to review the quasi-judicial 
adequacy of a disciplinary determi- 
nation, the Third DCA, in essence, 
reframed the “someone, somewhere” 
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test as the yardstick to be used to 
determine whether an administrative 
procedure is quasi-judicial. 

This court in Barad held that once the 
employee submits herself to the admin- 
istrative review procedures provided by 
the [o]rdinance, the employee has been 
afforded a quasi-judicial hearing and is not 
entitled to a de novo hearing in [c]ircuit on 
the [c]laim.*! 


This was not merely a misreading 
of Barad, but an inversion of its logic. 
Where Bass substituted exhaustion 
of remedies for quasi-judicial deci- 
sionmaking, focusing on the outcome 
and ignoring the quality of the pro- 
cess, Moreland used exhaustion of 
remedies as proof of a quasi-judicial 
determination. If there is an admin- 
istrative review procedure enshrined 
ordinance, and if the employee volun- 
tarily submitted to it until the end, 
then a quasi-judicial finding has been 
reached. As long as it is in the code 
book, anything goes. 

While this conclusion may be logical 
in the case of an APA agency — the 
act formalizes both the methods of 
initially creating rules and regula- 
tions as well as their implementation 
— there is no reason to transfer this 
logic to local governmental entities, 
where the mere formalization of a 
disciplinary procedure in ordinance 
is no automatic guarantee that it 
meets all the tests of fairness and due 
process implicit in a quasi-judicial 
procedure. 

Clearly, there is a need for Florida’s 
appellate court system to rewind prec- 
edent back to Barad. There should be 
no de novo review of an administra- 
tive decision only if 1) the employee 
voluntarily submitted to the process 
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all the way through to completion; 
and 2) that process met the three- 
part test of long certiorari. Better yet, 
make all governmental entities, state 
and local, subject to the Florida APA. 
While some sections of the act may 
not be applicable (primarily those 
concerning appropriate delegation of 
legislative authority), the process for 
creating and executing administrative 
rules can be applied to both layers of 
government. While it may be best to 
retire the quasi-judicial administra- 
tive decision-making test for good, 
there must be something to replace 
it, and the Administrative Procedure 
Act is as good a place to start. O 


' Miami-Dade County v. Moreland, 879 
So. 2d 23 (Fla. 3d D.C.A. 2004). 

* For the facts and background of the 
case, see Moreland v. Miami-Dade County, 
255 F.Supp. 1304 (S.D. Fla. 2002), although 
the federal court case addresses fundamen- 
tally different issues of law. 

3 Section 2-47, Code of Metropolitan 
Dade County. 

* Although not specified by the court, 
the applicable sections are Fa. R. App. P. 
9.030(b)(1)(A) and (2)(b) (2005), which pro- 
vide “the certiorari jurisdiction of district 
courts of appeal may be sought to review. .. 
final orders of circuit courts acting in their 
review capacity.” See Cherokee Crushed 
Stone, Inc. v. City of Miramar, 421 So. 2d 
684 (Fla. 4th D.C.A. 1982), for background 
and explanation. 

° Moreland, 255 F.Supp. 2d at 1317. 

5 Miami-Dade County, 879 So. 2d at 23. 

7 Td. at 24. 

8 Fia. Stat. Ch. 120 (2004). 

° Owen v. Bond, 91 So. 686, 688 (Fla. 
1922). 

'0 State v. Atlantic Coast Line R. Co., 47 
So. 969, 972 (Fla. 1908) 

'! Qwen, 91 So. at 687. 

2 De Groot, 95 So. 2d 912 (Fla. 1957). 

'S Bia. Star. §86.011 et seq. (2004). 

4 Fra. Stat. Ch. 120 (2004). 

'5 State ex Rel. Dept. of General Serv. v. 
Willis, 344 So. 2d 580, 585 (Fla. 1st D.C.A., 
1977). 

‘7 School Bd. of Leon County v. Mitchell, 
346 So. 2d 562 (Fla. 1st D.C.A. 1977). 

'S Td. at 567-68. It has since evolved that 
such appeals may also be entertained by 
the appellate division of a given circuit 
court, if one exists. In either event, the 
standard of review is appellate, not de 
novo. 

'° City of Deerfield Beach v. Vaillant, 419 
So. 2d 624, 626 (Fla. 1982). 

*© Harris v. Goff, 151 So. 2d 642, 644 (Fla. 
1st D.C.A. 1963). 

2! Bia. Star. §120.68 (2004). 

2 City of Deerfield Beach v. Vaillant, 399 
So. 2d 1045, 1046 (Fla. 4th D.C.A. 1981). 

*3 Owen, 95 So. 2d at 916. 


*4 Mingo, 339 So. 2d at 304. 

26 Campbell, 392 So. 2d at 7-8. 

7 Barad, 448 So. 2d at 510. 

*? Bass v. Metro Dade County Dept. of 
Corrections, 798 So. 2d 835 (Fla. 3d D.C.A. 
2001). 

3° Td. at 836. 

31 Moreland, 879 So. 2d 23, 25 (Fla. 3d 
D.C.A. 2004). 
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FAMILY LAW 


by Jerry Reiss and Michael R. Walsh 


Mathematics for Imputing Income 


number of factors de- 
termine entitlement to 
permanent periodic ali- 
mony. The factors include 
the length of the marriage; the age 
and health of both spouses; the 
education of both spouses; and the 
financial resources of each party.' 
Once entitlement has been estab- 
lished, the amount of alimony that a 
court may award is calculated with 
one simple equation involving two 
parameters: the needs of the party 
seeking alimony and the ability of 
the other party to pay alimony.” 
While the equation determining the 
alimony award appears easy, the fac- 
tors that determine the ability to pay 
and the need for alimony are not. 


Imputing Income: 
When and Why 

Each factor that defines or limits 
the need for, and the ability to pay, 
alimony can be thought of as an 
equation with two variables. One of 
these variables is used in defining 
the availability of income, or alter- 
natively, in limiting the amount of 
alimony that may be paid. The sec- 
ond variable represents that which 
is defined or which limits each of the 
established parameters. At the end of 
the process, at least a dozen or more 
simultaneous equations exist that 
must be solved in order to identify 
the correct alimony amount. This is 
made possible because there is a total 
of one less variable than equations to 
solve. While the process introduces 
complications, these complications 
can be dealt with and variables 
solved without much error. 


Trial courts, however, generally 
use a less precise approach. The ap- 
proach of the courts works well most 
of the time, but it fails miserably 
when it must deal with one or both 
spouses’ manipulation of income. 
This article examines the improper 
imputation of income and its effect 
on alimony awards. 


Imputing Income to 
Correct Unemployment or 
Underemployment 

In order to be eligible for imputed 
income, competent evidence must 
support a finding that the unemploy- 
ment or underemployment is inten- 
tional.’ When imputing income, the 
amount of income is inextricably tied 
to what can be achieved in the long- 
term.‘ The same parameters that 
apply to imputing income to an asset 
apply to both unemployment and un- 
deremployment. Note, however, that 
imputed income must be based upon 
all current circumstances.’ Before 
imputing income as a replacement, 
there must be competent evidence 
to support a court finding that a job 
with that income is currently avail- 
able and that it is reasonable that a 
comparable job can be found in the 
short-term.® Otherwise, only extra 
income that satisfies these require- 
ments may be imputed.’ 

A party may manipulate his or 
her income through unemployment, 
underemployment, or the lack of 
best efforts in investing to produce 
income. Sometimes, however, the 
manipulation of income is corrected 
through the backdoor approach, 
especially where there has been an 
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intentional dissipation of marital 
assets. Also, trial courts routinely 
impute income to a mischievous 
spouse to correct the intentional 
manipulation of income. Imputation 
of income in this situation is where 
the greatest errors occur. In part, 
these errors are due to a lack of 
standardization in the treatment of 
various forms of income. It is also due 
to a lack of understanding on how 
imputing income actually affects the 
result. Further compounding judicial 
error, many times the trial court 
does not understand the process for 
determining the amount of income 
to be imputed. 

Courts often erroneously impute 
income when manipulation of in- 
come is possible, but has not been 
demonstrated.* Moreover, the type 
and amount of income that courts 
impute is often overstated. An over- 
statement of the amount of income 
can be overcome when the spouse 
obligated to pay alimony experiences 
good fortune following the cutoff 
date,® but it is also devastating to 
that spouse when he or she does not 
experience good fortune! The reason 
for this is because the valuation 
procedures define the measurement 
process. They also, however, limit the 
extent of the need for alimony and 
available income to meet that need to 
the present circumstances." Thus, if 
the need for alimony is understated, 
it can be corrected in a modification 
action, but when the ability to pay 
alimony is overstated, the damage 
is irreversible. The alimony award is 
then inflated, used to meet a party’s 
need for alimony, and may lead to 


| 
q 
4 
3 
q 
| 
4 
1 
{ 
| 
q 


the undesirable outcome that wealth 
is redistributed with alimony pay- 
ments. This result occurs most often 
when different definitions of income 
apply to each party and when each 
party’s right to preserve assets"! de- 
pends upon the varying definitions 
used to apply to income. 

For example, redistribution of 
wealth occurs when one party’s in- 
come producing asset is a mortgage 
receivable or an annuity and the 
other party’s main asset is a house 
awarded in equitable distribution. 
The definition invariably applicable 
to the owner of the mortgage or an- 
nuity is the liquidation value of that 
asset. Conversely, the definition ap- 
plicable to the owner of the marital 
home is the preservation of the entire 
asset with the appreciation intact. 
These differing definitions of income 
can often lead to different results 
when a request to preserve an asset 
is made. Adding further confusion, 
trial courts fail to understand when 
differing definitions of income are 
at work because the trial court con- 
fuses an income stream with actual 
income. The former can be pure liqui- 
dation of an asset, whereas the latter 
does not at all affect principal. In the 
example furnished above, there is no 
income assigned to the house, which 
is why that spouse’s assets increase. 
As a result, the alimony award is 
then used partly to help that spouse 
accumulate more assets, contrary to 
Mallard v. Mallard, 771 So. 2d 1138 
(Fla. 2000). 


Lifestyle Need Cannot Include 
the Full Mortgage Payment 

The extent of the savings com- 
ponent associated with the marital 
home is exacerbated when the need 
component of the mortgage payment 
fails to separate and exclude the 
principal payment. The value of the 
house can increase in only two ways: 
active or passive appreciation. If the 
value of a home increases due to pas- 
sive appreciation, that increase is 
solely the result of market forces on 
the home over time. If the increase in 
the home’s value is actively funded 
with alimony, the alimony creates 
more assets and once again violates 
Mallard. The value of the marital 


home on the cutoff date is the differ- 
ence between the market value of the 
asset and the outstanding mortgage. 
A decrease in the outstanding mort- 
gage has nothing to do with market 
conditions. Therefore, this creates 
extra property that was not available 
on the cutoff date. When the court 
fails to impute income to the mari- 
tal home at the same time that it 
uses or imputes income to the other 
spouse’s asset(s) awarded in lieu of 
the marital home, this produces a re- 
distribution of assets funded with an 
alimony component. When alimony 
funds the full mortgage payment, 
by failing to deduct it from lifestyle 
need, the principal portion of the 
payment, more assets are created 
by the use of alimony. Typically, both 
occur and a redistribution of wealth 
occurs rapidly. 

Before discussing how and when it 
is improper to impute income, some 
foundational relationships must be 
developed. First, the percentage that 
the alimony award bears to avail- 
able income often depends on the 
very same factors used to establish 
entitlement to an alimony award, 
whereas, other factors determine 
the maximum amount of alimony 
that may be paid. The amount of 
income the party seeking alimony 
should receive from all of his or her 
assets is included in this process." 
The process also includes income 
from employment, which works to 
lessen the amount of an unmet need 
for alimony. The determination of the 
amount of alimony is also made after 
the assets have already been divided 
in equitable distribution.'*’ Other 
forms of income the party seeking 
alimony receives limits the amount 
of the alimony payment.'* These 
other forms of income may include 
the amount paid for temporary or 
rehabilitative alimony.'° 

Each party’s assets are directly 
related to the amount of income that 
the asset can produce. Other forms 
of support may affect a spouse’s need 
for alimony. The award of support 
and property are interrelated in 
accomplishing a specific trial court 
objective. The trial court is then free 
to fashion an award that consid- 
ers the facts of each case, and then 


award income and assets as part of 
one overall scheme.’ The standard 
for reviewing whether a trial court 
abused its discretion in making the 
award is based on the entire award 
instead of each piece of it.’ 


Measuring the Marital 
Standard of Need 

The needs of each spouse are not 
only limited to those enjoyed during 
the final years before the dissolu- 
tion.'* Further, a generalized need 
established during the marriage 
must support any specific need that 
a party proposes. For example, if 
10 percent of the parties’ marital 
income was spent on insurance (“the 
generalized need”), the specific need 
for insurance is limited to 10 per- 
cent of the marital income. It is not 
limited to the type of insurance that 
was purchased during the marriage 
because needs can change through 
time. This is especially true when the 
parties dissolve their marriage. En- 
tertainment can be another category 
of generalized needs and includes 
theatre, renting movies, eating in 
restaurants, and even vacations. 

Another limitation on a party’s 
need for alimony is that it cannot be 
based upon a savings component. 
This moves away from the statutory 
purpose of alimony. This “need ba- 
sis” violates the statutory definition 
for awarding property under equi- 
table distribution.” The limitation 
that need cannot include a savings 
component is often breached when 
income is imputed to the party pay- 
ing alimony for the wrong reason or 
when income that should be excluded 
from alimony consideration is not 
subtracted. It was shown earlier that 
this limitation is routinely breached 
when the husband retains his pen- 
sion in exchange for the wife receiv- 
ing the marital home. 


Often Wrong to Impute 
Contribution to 401(k) as Income 
Next, imagine the combined effect 
of imputing income to the party pay- 
ing alimony for the wrong reason, in- 
stead of excluding the same amount 
of income. This occurs when a court 
is confronted with an ongoing 401(k) 
plan and fails to exclude the plan’s 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2006 65 


income from the equitably divided 
share (more fully explored later in 
this article). The contributions that 
are made to a 401(k) after the cutoff 
date are too often imputed to those 
paying alimony when determining 
their ability to pay alimony. 

In most married households, the 
combined income of both spouses 
is barely sufficient to support each 
spouse individually. When a married 
couple’s combined income is required 
to support two households upon 
divorce, both parties suffer a reduc- 
tion in lifestyle.*! As such, the 401(k) 
contributions made during the 
marriage represent surplus income. 
When the contributions are imputed 
as income to demonstrate an ability 
to pay alimony, they then form the 
top layer of income actually used to 
pay alimony. When the spouse paying 
alimony continues the contributions 
after the marriage ends, that spouse 
must lower his or her lifestyle even 
more. This produces the absurd re- 
sult that the spouse paying alimony 
supports the other spouse at a higher 
lifestyle than either experienced 
during the marriage. But when the 
spouse paying alimony converts this 
income at retirement to an income 
stream, the same income imputed 
and used to pay support while work- 
ing is once again used to pay alimony 
at retirement. Retirement forces 
most people to further reduce their 
standard lifestyle and the result is 
pure “double dipping” into the future 
income stream to pay alimony. 

When the spouse paying alimony 
divided the marital share of the 
401(k) benefit by offsetting it with 
the marital home, the second half of 
the 401(k), converted to an income 
stream at retirement, is used to pay 
the alimony later during retirement 
years.”* Consequently, the alimony 
recipient receives a full double bite 
of both portions of the 401(k) benefit, 
especially when the income at re- 
tirement is converted to an annuity 
payout. Effectively, the spouse pay- 
ing alimony receives little to none 
of the entire 401(k) benefit. This is 
incongruous when one considers 
that the party paying alimony vol- 
untarily lowered his or her lifestyle 
and supported the other spouse at a 


higher lifestyle in order to have some 
comfort in retirement years. 


Measuring the Realized 
Rate of Return on Equities 

The greatest harm results from 
imputing income to assets other- 
wise thought to be underachieving. 
Few experts understand the proper 
valuation procedure for measuring 
the rate of return and neither the 
courts, nor the experts who testify 
before them, understand the proper 
relationship between the right to 
preserve assets and the measure- 
ment process. 

There are many things that con- 
tribute to this breakdown. But one 
thing is certain, when risk on in- 
vestments is related to the amount 
of return expected, the error in the 
measurement process is directly 
related to that risk. There is a vast 
difference in the result when rational 
use for measurement is factored into 
the process. When the rate of return 
is measured on a fund that allows 
earnings to accrue, the realized rate 
of return will be much greater than 
when the earnings are withdrawn 
on an annual basis to pay support. 
This is because a volatile market 
produces peaks and valleys. The 
S&P 500 made great gains from 
1990 to 1999. Yet some individual 
investments did poorly in some 
years while the overall result was 
fantastic. Losses in principal occur 
when the withdrawals exceed the 
income earned in that year. When 
the market dropped by one-third 
following 12/31/2000, the principal 
withdrawn was maximized. When 
yearly earnings are not withdrawn, 
a full recovery can be expected when 
the S&P 500 bounces back to its pre- 
2001 level. 


Measuring Rate of 
Return on Bonds 

Some have suggested the industry 
adopt the interest rate that could be 
imputed using long-term bonds as 
a standard. The first thing wrong 
with this suggestion is it fails to 
recognize a correct valuation factor, 
holding that one must look to today 
and not long-term predictions. The 
second thing wrong with this sug- 
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gestion is that the marketability of 
the bond’s trade-value is directly 
related to short-term interest rates. 
The market value of the bond adjusts 
so that the overall rate is competi- 
tive with short-term interest rates. 
While the bond’s quality and dura- 
tion in maturing to face amount has 
some affect on its price structure, 
the trade-value is always related 
to short-term interest rates readily 
available in the marketplace. 

The coupon rate is the rate of re- 
turn that is paid on the face amount 
of the bond. If the bond pays a cou- 
pon of seven percent of face, and 
the short-term interest rate is four 
percent, one will likely pay a pre- 
mium for the bond. This means that 
one pays much more than the face 
amount to receive the income. Thus, 
the bond matures for much less than 
what was paid, meaning that a seven 
percent annual return includes a 
likely three percent reduction in 
principal for each year. That is also 
before the coupon rate is adjusted to 
an actual rate of return. The coupon 
rate is based ypon the face amount 
of the bond. The rate of return is 
based upon the amount paid for the 
bond. Great care must be exercised 
before erroneously concluding that 
the bond pays seven percent. Using 
the coupon rate also fails to factor in 
downside risk, which has nothing to 
do with the above relationship. 

There are as many ways that the 
error of the measurement can occur 
as there are various assets in which 
to invest. Previous articles on the 
topic have concentrated on the lack of 
standardization on what represents 
income. While this is a great source 
of concern, many understand it can 
cause error. As such, when it can be 
shown to produce a significant reduc- 
tion in assets, these facts form the 
basis to successfully petition the trial 
court for modification of the alimony 
amount based upon a substantial 
change of circumstances. Prevailing 
at trial at least limits the damage 
caused by the error. But when the 
source of error is not recognized nor 
understood, the fact that that spouse 
suffered a loss in assets cannot be 
used to prove anything. As such, the 
error that is not understood has far 
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more devastating consequences. 


Theory of the Rate of Return 

Actuaries and economists have 
operated by the principle that real 
income is three percent and any in- 
come realized above that threshold 
adds an inflation component. Inflation 
cannot be considered income because, 
by including it, inflation transforms 
pure income into an income stream. 
An income stream liquidates a portion 
of the asset. The inflation component 
of income is just as detrimental to the 
principal of an asset as an annuity 
payout or a mortgage receivable. In 
each case, the asset has less value at 
a later date. 

Above is a yardstick by which we 
measure long-term growth. Long-term 
growth is not to be used to demon- 
strate an ability to pay alimony. The 
short-term result adjusts this amount 
considering the risk reward and risk 
loss. Risk reward cannot exist by itself. 
When the rate of return includes risk 
reward, risk loss is always around the 
corner. Using risk reward in the ali- 
mony computation involves the same 
concept as using gambled winnings 
to demonstrate a future ability to pay 
alimony. It is questionable whether 
risk reward should be recognized at 
all because to do so provides a built- 
in reduction of principal (at a future 
date) when the risk reward is replaced 
by risk loss. With market fluctuation, 
the three percent realized income rate 
is actually half that amount when 
three percent is withdrawn even when 
the market is down. This means that 
if the asset is to be preserved, use of 
two percent places the real principal 
in jeopardy. Homes in Florida have 
increased by far more than an annual 
three percent pure rate of return, but 
trial courts still fail to impute income 
to the marital home at the same time 
that they exaggerate the real rate 
of return on the payer’s assets. This 
practice makes it clear, in Florida, 
only the recipients of alimony enjoy 
the right to preserve assets. 


Income Should Not Include an 
Inflation Component 

By excluding an inflation compo- 
nent, the measurement process avoids 
much of the problem brought about 


by the lack of standardization on 
what income to impute. Excluding an 
inflation component is also consistent 
with preserving assets.’ It is easier to 
exclude than deal with the differences 
in asset structures when some assets 
include the component in the struc- 
ture and others do not. A standardized 
uniform rate applicable to all assets is 
preferable and a viable solution. Thus, 
instead of using long- or short-term 
bond rates to establish the amount, it 
is reasonable to use the three percent 
pure rate of return discussed above. 
As the short-term interest rate grows, 
the assets used to pay alimony liqui- 
date in value much faster. By includ- 
ing inflation in the payout, the result 
is the protection of the recipient’s 
assets at the expense of the payer’s 
assets. Cost of living increases raise 
a need for higher alimony and, thus, 
provide grounds for modification. 
The difference between the two ap- 
proaches is that the alimony recipi- 
ent is automatically provided with a 
built in protection against the rising 
cost of living. This is paid for with the 
erosion of the payer’s assets. Under a 
modification proceeding, before the 
recipient is provided an increase, the 
payer has to have an ability to provide 
it. Failure to protect assets by exclud- 
ing the inflation component of income 
often leads to its depletion. 


Imputing Income for 
Voluntary Contributions 

The prevailing thinking is if the 
contribution to the retirement plan 
is voluntary, then it is imputed back 
as income. But is it really voluntary? 
Before dealing with the issue, it must 
be said that FS. §61.08 limits the defi- 
nition of “income” to a consideration 
of all available sources of income when 
measuring ability. If it was paid as a 
contribution to the retirement plan, 
it is not available under any sense 
of the term. The only place that this 
voluntary condition attaches to avail- 
able income will appear in §61.30, but 
then again, the issue is entirely differ- 
ent with child support than alimony. 
When there is intentional manipula- 
tion of income, the definitions under 
§61.30 appear equally applicable 
to both child support and alimony 
because the intentional lowering of 


income affects both awards. Under 
§61.30, child support is seldom bound 
by any upper limitations. Children 
share in higher support payments 
when the spouse paying the support 
has “good fortune.”** With alimony 
payments, spouses do not. The life- 
style established during the marriage 
strictly sets the need for alimony. 

The manipulation of income must 
be intentional even when the manipu- 
lation applies to underemployment 
and unemployment. The trial court 
must make this finding in the record 
and there must be competent evidence 
to support it.” In fact, our Supreme 
Court expanded the requirement to 
impute income by recognizing that a 
voluntary reduction in the best inter- 
est of the spouse, or children for whom 
the support payment is intended may 
not qualify to impute income.” This 
new criteria was raised in Overby v. 
Overby, 690 So. 2d 811 (Fla. 1997), 
which shows that children rarely 
benefit from a reduction in support 
and, thus, the best interest standard 
of this decision has a very limited ap- 
plication to alimony. It applies only to 
a significantly higher lifestyle need 
than could be supported with avail- 
able income when setting the initial 
alimony payment. The point is even 
when there are narrow, but possible 
exceptions to intentional manipula- 
tion (no matter how unlikely), there 
are circumstances in which inten- 
tional manipulation may not require 
imputing income. Thus, the ability to 
exercise voluntary control to manipu- 
late income is sometimes not sufficient 
to justify the imputation of income. It 
is necessary to show that there was 
intentional manipulation before im- 
putation of income can apply. 

The concept applies equally to 
retirement plan contributions. This 
means where the elected deferral 
was historically less in prior years, 
this reasoning would support the 
conclusion of manipulation of income. 
It could definitely be proven when 
the owner of a closely held business 
elected to install a plan near the end 
of the marriage. But when the plan 
was installed years earlier and the 
alimony payer made substantial con- 
tributions in most of the prior years, 
there is no evidence whatsoever to 
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suggest an intentional manipulation 
of income theory. Furthermore, most 
401(k) plans always encourage the 
voluntary deferral of income with an 
employer match. That contribution 
match is lost without the employee 
share. Is the employee share really 
voluntary under these circumstances? 
When the 401(k) plan contribution 
is a replacement plan for a far more 
substantial traditional plan, term- 
ing the participation as voluntary 
is the same as concluding that the 
employee’s need to retire is lessened 
by the employer now furnishing the 
employee with a less rich retirement 
plan. This fact alone demonstrates 
that there is nothing voluntary about 
a 401(k) deferral. Finally, alimony 
recipient spouses generally benefit 
by the income deferral. They benefit 
while married because the contribu- 
tion creates property that they share. 
They also share in the future contri- 
butions at retirement with the extra 
income produced, thereby lessening 
the amount of alimony that may 
be relied upon when the payer no 
longer receives the income from the 
job. Finally, it was shown earlier that 
treating the deferral as voluntary 
and imputing it back as income leads 
to the absurd result that the other 
spouse receives nearly 100 percent 
of all past and future contributions 
either as property or future alimony 
payments while the alimony recipient 
lives a higher lifestyle than the payer 
who by his or her labor produced this 
asset. 


Imputing Income for the 
Dissipation of Assets 

When an asset has been dissipated, 
the court’s finding of dissipation 
implies an element of intent.?’ Such 
intent to dissipate serves as a route 
to manipulate income in the same 
manner as failing to use best efforts 
to invest in an asset. When there is 
no intent, there is no income lost, but 
less assets to divide in equitable dis- 
tribution and less income on account 
of this sole fact. Thus, when income 
is imputed to assets lost without the 
requisite intent, it creates only more 
assets with the imputed income. When 
there is more need to go around than 
there is income to pay (which is true 


in most cases), imputing extra income 
supports a higher alimony payment. 
When the party guilty of the dissipa- 
tion is the same party paying alimony, 
imputing an income base to fictitious 
assets works to decrease that spouse’s 
share of equitably divided assets by 
the assets that were dissipated. The 
income it provides to produce more 
alimony than could otherwise be pro- 
vided by the assets left enriches the 
other spouse’s assets by the higher 
income. This is not a redistribution of 
wealth because, if not for the dissipa- 
tion, the alimony recipient would have 
more assets anyway. If the dissipating 
spouse is instead the party receiving 
alimony, that spouse receives a real 
debt in order to create a fictitious 
asset. This reduces the alimony 
recipient’s assets at the same time 
that it lessens the payer’s payment, 
with the difference creating an asset 
for the payer. In this case, the amount 
imputed supports the liquidation of 
that debt over that party’s lifetime. 
This places the innocent party at 
parity with his or her position absent 
the dissipation. The redistribution 
actually creates more assets than that 
party is entitled to receive at dissolu- 
tion. As the redistribution is created 
with an increased alimony payment, 
the transaction violates Mallard. 
Worse yet, the transaction creates an 
improper redistribution of wealth. O 


' Canakaris v. Canakaris, 382 So. 2d 
1197, 1201-1202 (Fla. 1980). 

? Id. at 1201. 

’ See Woolf v. Woolf, 901 So. 2d 905 (Fla. 
4th D.C.A. 2005). 

4 See Smith v. Smith, 737 So. 2d 641, 643 
(Fla. 1st D.C.A. 1999). 

5 Td. See also, Cardillo v. Cardillo, 707 
So. 2d 350 (Fla. 2d D.C.A. 1998). 

® See Laz v. Laz, 727 So. 2d 966 (Fla. 2d 
1998). 

? See LaSala v. LaSala, 806 So. 2d 602 
(Fla. 4th D.C.A. 2002); Nelson v. Nelson, 
588 So. 2d 1049 (Fla. 2d D.C.A. 1991). 

8 See Cochran v. Cochran, 819 So. 2d 863, 
864 (Fla. 3d D.C.A. 2003); Paul v. Paul, 684 
So. 2d 1211, 1214 (Fla. 5th D.C.A. 1995). 

® This is because lifestyle need must be 
based on the marital standard of need. 
Irwin v. Irwin, 539 So. 2d 1177 (Fla. 5th 
D.C.A. 1989); Walton v. Walton, 557 So. 2d 
658 (Fla. 3d D.C.A. 1989); Szuri v. Szuri, 
759 So. 2d 709 (Fla. 3d D.C.A. 2000). 

'© McLean v. McLean, 652 So. 2d 1178, 
1180-1181 (Fla. 2d D.C.A. 1995); LaSala, 
806 So. 2d 602. The procedure is correct 
because it is unfair to project an income 
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that cannot be achieved today. Such a 
practice causes both parties to liquidate as- 
sets. It is also unfair to arbitrarily project 
need that is not necessary today because it 
artificially increases the alimony payment. 
The projected result for both income and 
need may never be achieved. It is specu- 
lative. As neither the flow of alimony can 
be reversed, nor the amount increased to 
replace lost assets, one must use current, 
not anticipated, data. 

"| McLean, 652 So. 2d at 1181. 

2 Lauro v. Lauro, 757 So. 2d 523, 525 (Fla. 
4th D.C.A. 2000). 

18 Td. at 524. 

4 Canakaris, 382 So. 2d at 1202. 

'S McLean, 652 So. 2d at 1180-1181. 

16 Canakaris, 382 So. 2d at 1202. 

'S Canakaris, 382 So. 2d at 1180; Good- 
man v. Goodman, 797 So. 2d 1282, 1284 
(Fla. 4th D.C.A. 2001). 

'9 Mallard, 771 So. 2d at 1140. 

»0 Td. at 1140, citing Boyett v. Boyett, 703 
So. 2d 451 (Fla. 1997). 

1 Gentile v. Gentile, 565 So. 2d 820, 823 
(Fla. 4th D.C.A. 1990). 

22 Acker v. Acker, 904 So. 2d 384 (Fla. 
2005), determined that the 16-year case 
law legacy interpreting Diffenderfer v. 
Diffenderfer, 491 So. 2d 265 (Fla. 1986), 
is incorrect. It was previously thought 
the accrued benefit of a retirement plan 
is divided in equitable distribution, that 
portion of the benefit cannot later be used 
in determining an ability to pay alimony. 
The Acker ruling determined that inter- 
pretation is incorrect. 

23 Brock v. Brock, 690 So. 2d 737, 741 (Fla. 
5th D.C.A. 1997). 

*4 Finley v. Scott, 707 So. 2d 1112 (Fla. 
1998). 

25 See note 8. 

26 Overby v. Overby, 698 So. 2d 811, 813-15 
(Fla. 1997). 

27 See Star. §661.075(1)(i). 


Jerry Reiss, ASA (1982) Enrolled 
Actuary (1983), has written over 18 ar- 
ticles on valuation topics, 11 of which were 
published in bar journals. He provides 
expert testimony and support services on 
employment topics, equitable distribution, 
and alimony. He maintains offices in Ft. 
Lauderdale, Clearwater, and Orlando. 

Michael R. Walsh is a board certified 
marital and family lawyer in Orlando. His 
is a frequent author and lecturer for The 
Florida Bar, as well as many other state 
and national associations. Since 1977, he 
has been a fellow of the American Academy 
of Matrimonial Lawyers. 

This column is submitted on behalf 
of the Family Law Section, Thomas Ju- 
lian Sasser, chair, and Charles Fox Miller, 
editor. 
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Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


® Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Aviation Consultant 


@ Retired FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult@bellsouth.net. 


, Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, Land Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 
aol.com: www.solinplanning.com. 


Expert Witnesses Continued 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


m@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Find 


ing cures. Saving children. 
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Malpractice Insurance 


@ Attorneys First Insurance, specializ- 
ing in legal malpractice/professional liability. 
We welcome phone quotes. Sam Cohen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST@ 
AOL.COM. 


Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


REALTOR ETHICS? 
When trouble is brewing and a 
Realtor’s professional conduct is 
in question (or may be question- 
able), an honest, expert opinion 
is in order. You can rely on 
Larry Lowenthal and his years of 
leadership on the Grievance 
Committee of the South Broward 
Board of Realtors. Call 


Larry Lowenthal, Expert Witness 
(954) 437-2133 
Visit www.RealWitness.com 


Call now to help. 
1-800-996-4100 
www.stjude.org 


St. Jude Childrens 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


FREE! HCAI MEDICAL TEAM REVIEW \ 
OF MEDICALRECORDS! °* 


FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


CALL US! 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI 


Facsimile 727-375-7826 
Telephone 727-579-8054 
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Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess : on al 
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Professional Safety Incorporated 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims eLiens 

¢Contract Disputes *Surety Disputes 

*Bond Claims *Defect Claims 
Experience is the Difference! 


With five Board Certified Construction Law lawyers, we’re 
familiar with the dynamics of the construction process. We know 
how to actively manage claims and disputes and get them resolved 
in a timely and cost effective manner. 


For more information, visit our website at www.robertsongroup.org 
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for the Plaintiff’sTrial Bar 
* ERISA Plans 
. © Personal Health Insurance Policies 

* State and federal government health plans 

Medicare/Medicald 
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Hospital 
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* Provider balance billing disputes 
WADE YEAKLE P.A. www.wadeyeakle.com 
Tort & insurance practice since 1967 Phone: (727) 896-1230 
Healthcare specialization since 1990 Fax: (727) 823-8043 
540 4" Street North Cell: (727) 643-9695 
St. Petersburg, FL 33701-2302 Email: Info@wadeyeakle.com 


Have you ever wished — you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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any field of health care Bradley T. Cook, PE, BSME 
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